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Power of National Bank to Give Security for 
Public Deposit 


The power of a national bank to pledge its assets as 
security for a deposit of public funds depends largely on the 
laws of the State in which the bank is located. The latest 
reported decision on this question is City of Marion, II. v. 
Sneeden, receiver of the City National Bank of Herrin, IIL, 
54 Sup. Ct. Rep. 421, decided by the United States Supreme 
Court on February 5. The opinion of the court, written by 
Justice Brandeis, is published in full among the banking 
decisions in this issue. 

The facts show that Carroll, treasurer of the City of 
Marion, applied to a casualty company to become surety on 
his official bond. The company refused unless Carroll would 
deposit public funds in his hands in a bank which would give 
satisfactory security therefor. The City National Bank of 
Herrin met this requirement and became the depositary of 
the city. The bank was solvent at the time but failed on 
October 31, 1931, and Sneeden was appointed receiver. 
Sneeden then brought this action to recover possession of the 
securities pledged by the bank to protect the city’s deposits, 
contending that the pledge was invalid, in which contention he 
was upheld. 

The holding of the court in this case is to the effect that a 
national bank located in the State of Illinois has no power 
to pledge its assets to secure a deposit of public funds. 

The authority of a national bank to give security for 
public funds is found in the Act of June 25, 19380 (12 U. S. 
Code § 90), which reads as follows: 


Any association may, upon the deposit with it of public money 
of a State or any political subdivision thereof, give security for the 
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safe-keeping and prompt payment of the money so deposited, of the 
same kind as is authorized by the law of the State in which such 


association is located in the case of other banking institutions in the 
State. 


The court holds that, under this statute, a national bank 
can legally pledge assets as security for a public deposit only 
if it is located in a state in which state banks are so authorized. 

No Illinois statute confers in express terms upon banks 
organized under its laws a general power to pledge assets to 
secure public deposits. It follows, therefore, that this power 
is not possessed by national banks in Illinois. It was accord- 
ingly held that the receiver was entitled to the return of the 
pledged securities. ‘This decision confirms the decision of the 
United States Circuit Court of Appeals, 64 Fed. Rep. (2d) 
721, which was published in the August, 1933, issue of the 
Journal on page 651. 

The Circuit Court points out that there is a wide diversity 
of opinion among the courts of the different states, this di- 
versity being due principally to the variety of state statutes 
involved or to the lack of any such statute. The court there 
presents an exhaustive array of citations grouped under the 
four following headings: 


(1) Pledge to secure public funds valid by virtue of state 
statute; 

(2) Pledge to secure public funds valid because not pro- 
hibited by statute; 

(3) Pledge to secure public funds valid in accordance with 
general practice or public policy, and 

(4) Pledge invalid. 


The Federal statute (12 U. S. Code § 90), already referred 
to, permits any national bank to give security for deposits made 
by a State or any political subdivision thereof. Senate Bill 
2735, introduced by Senator Wagner on February 6, aims to 
amend this statute by extending it to cover deposits made by 
“any municipal corporate instrumentality of one or more 
States.” The court in this case seems to have treated the 
statute as though it already covered municipal deposits. The 
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apparent object of the amendment, however, seems to be to 
make sure that national banks are authorized to give security 
for city deposits as well as for State and county deposits. 







REE EERE REE 






Power of National Bank to Give Security for 
Private Deposit 


The preceding article deals with a recent decision of the 
United States Supreme Court, the opinion being written by 
Justice Brandeis, in which the court holds that a national bank 
has no power, under the laws of the State of Illinois, to 
pledge its assets as security for a deposit of public funds. 

In another decision rendered at the same time, Texas and 
Pacific Railway Company v. Pottorff, 54 Sup. Ct. Rep. 416, 
the court decided that a national bank has no authority, in 
any State, to pledge its assets as security for a deposit of 
private funds. The opinion of the court in this case, which is 
also written by Justice Brandeis, will be found published in 
full among the legal decisions in this issue. 

The Federal statute (12 U. S. Code § 90), referred to. in 
the previous article, expressly authorizes national banks to 
give security for specified classes of public deposits, in the 
same manner as State banks in the same State are authorized 
to do. Powers of national banks, in this respect, are governed 
by this statute and since Congress has not authorized banks 
to give security for private deposits, they have no such power. 

This decision, with respect to private deposits, affirms a 
decision of the United States Circuit Court of Appeals, in the 
same case, 63 Fed. Rep. (2d) 1, which was published in the 
July, 1938, issue of the Journal on page 571. Im this case 
the plaintiff railroad company deposited funds amounting to 
some $50,000 with the First National Bank of El Paso vpon 
condition that the bank give security for the deposit. The 
bank furnished surety company bonds as security. Later, with 
the consent of the railroad company, the surety bonds were 
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canceled and Liberty Bonds were substituted, these bonds 
being deposited with the bank’s trust department. Upon the 
failure of the bank, the court held that the railroad company 
was entitled to no more than its dividend along with other 
unsecured depositors. It was not entitled to the Liberty 
Bonds because the agreement pledging them as security was 
illegal. 































The Practice of Giving Surety Bonds 


The question as to whether it is lawful for a national bank 
to give a surety bond for the purpose of securing a deposit 
made with it was not presented to the court for decision. The 
court did, however, have the following to say concerning this 
practice: 


The fact that this bank had frequently secured private deposits 
by surety bonds lends no support to the contention that the power 
to pledge assets is necessary to carrying on the business of deposit 
banking. Such a practice would likewise be a departure from the 
policy of equal treatment of depositors; but the loss to other deposi- 
tors resulting from such action would be far less serious. <A pledge 
withdraws capital assets, while the giving of a surety bond merely 
increases the bank’s expenses. There is, however, no finding that 
among national banks there exists the practice of securing by surety 
bonds some private deposits. If there has been such a practice, it 
must have been a secret one; for reference to it has not been found 
in either official reports, or the books on banking or other publica- 
tions dealing with financial affairs. Whether a national bank could 
legally engage in such a practice we have no occasion to decide. 


SEER EES, 


Trust Company Officials Liable in Mingling Estate 
Funds with Company’s Money 


The officers and directors of a trust company, acting as 
executor of a will, who allow the moneys of the estate to be 
mingled with those of the company and to be used by the 
company, will be personally liable to the estate upon the 
company’s failure. Winn v. Harby, Supreme Court of South 
Carolina, 172 S. E. Rep. 135. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §477. 
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In this case it appeared that the Sumter ‘Trust Company 
was appointed executor of the will of D. James Winn and 
took over control of the estate. The defendant officers and 
directors converted the assets of the estate, consisting of real 


estate, mortgages, bonds, ete., into cash. They did not invest 
this money for the benefit of the estate as they should have 
done but permitted it to be used by the trust company in its 
banking business, without security, for which use the company 
allowed the estate interest at the rate of about 4 per cent. 
The company charged the estate a commission on the money 
accumulated for the estate “including the inierest which it 
paid itself.””. When the company failed the funds of the estate 
were so intermingled with the company’s money and with the 
funds of other trusts that it was impossible to segregate them. 

In holding the officers and directors personally liable to 
the estate, the court said: 


What is the nature of the mismanagement by the officers and 
directors which gives rise to a personal liability on their part to an 
individual creditor? 

“The managing officers of a corporation, who signed on its behalf 
‘a contract for the sale of plaintiff’s fertilizer whereby it agreed to 
hold in trust and turn over to plaintiff the cash proceeds and notes 
received for such sales, but instead treated the proceeds as ordinary 
receipts of the corporation, are personally liable therefor to the 
plaintiff after the bankruptcy of the corporation.” Peruvian Guano 
Corp. v. Thompson, et al., 112 S. C. 377, 99 S. E. 808. 

In the case of Fant v. Brissey et al., (150 S. C. 15, 147 S. E. Fep. 
632), it appears that the directors of a bank which was, as admin- 
istrator with the will annexed, trustee of a fund for the benefit of 
A. Davis Fant, through their negligence allowed the president of the 
bank to borrow heavily from the trust fund, when they knew he was 
heavily involved financially, and heavily indebted to the bank, in 
excess of what the law allowed; took from him inadequate security, 
made the loan without having the application and security submitted 
to and passed upon by the directors, or its loan board for them; 
had no approval in writing of the loan; all this when the bank was 
insolvent and on the verge of liquidation. They were held to be guilty 
of mismanagement of the affairs of the bank, and so negligent of their 
duties as directors’ of the bank as to render them individually liable 
for the loss to the trust estate which ensued from the loan. 
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It is needless to cite numerous authorities, we may, however, quote 
from the case of Strauss v. United States Fidelity & Guaranty Com- 
pany, reported in (C. C. A.) 63 F. (2d) 174, 176, which grew out 
of the failure of the same, the Sumter Trust Company, and involved 
the question of the management of the trust fund of the China trust 
estate in its custody. The action, which was heard in the United 
States District Court by his honor, J. Lyles Glenn, District Judge, 
was brought by the United States Fidelity & Guaranty Company 
against the defendants, as directors of the Sumter Trust Company, 
who are the same as the defendants in this case, to recover the amount 
of money which the guaranty company had been called on to pay as 
surety on the bond of the trust company, as trustee under the will 
of A. J. China. The guaranty company had judgment. On appeal 
to the Circuit Court of Appeals the judgment was affirmed, and 
application for writ of certiorari was denied by the Supreme Court 
of the United States. 289 U. S. 747, 53 S. Ct. 690, 77 L. Ed. 1492. 
The facts disclosed by the evidence in that case, which were deemed 
by the court sufficient to establish the liability of the directors, were 
succinctly stated, as follows: That substantial sums of money belong- 
ing to the trust estate were not invested by the trust company, as 
trustee, in safe securities, but were deposited in the trust company 
as a bank, were mingled with other trust funds, and with the bank’s 
commercial deposits, and were used in the ordinary commercial bank- 
ing business of the trust company; commissions were charged on these 
trust funds, including the interest received by the trust company, as 
trustee, from itself; no security was given for the safe custody of 
the trust funds. The directors had knowledge of the manner in 
which the business was carried on, and of the fact that considerable 
sums of these trust funds were kept on hand uninvested for long 
periods. The funds of the various trust estates in the hands of the 
trust company were carried on a special book, known as the trust 
ledger; daily statements showing these trust balances were laid before 
the directors at their weekly meetings; the state bank examiner in 
November, 1925, and June and October, 1926, expressed grave doubts 
of the value of the trust company’s assets and of its solvency; the 
trust company closed its doors February 17, 1927; the trust officer 
of the company, who was a director, was personally interested in a 
trust fund of $27,000, which for years had been on deposit in the 
bank, had made an effort January 1, 1927, to withdraw this money 
by check, but was unable to do so; however, the trust company, with 
the approval of the board of directors, turned over to him certain 
assets of the bank as security for the trust fund. 

Now the facts in the Winn trust estate, as gleaned from the 
evidence and as admitted, show that the estate consisted of valuable 
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real estate in the city of Sumter, and certain bonds, mortgages, moneys, 
and other personal property. Soon after qualifying and assuming 
charge of the trust estate, defendants began to convert the assets of the 
trust estate by selling real estate, collecting mortgages, selling Liberty 
bonds, until during the years from 1921 through 1926 they had 
accumulated approximately $20,000; no part of this sum was in- 
vested; on the contrary, it was converted to the use of the trust 
company, of which defendants were directors; these funds were 
mingled with other trust funds in the hands of the trust company, 
and with the funds of the trust company itself, and were used by it 
in its banking business; for which use the trust company allowed the 
trust estate interest at a rate of about 4 per cent.; the trust company 
charged commissions on the money it thus accumulated, including the 
interest which it paid itself. The trust company took no security 
for the funds of the trust estate which it thus had on hand; the trust 
estates in the hands of the company were listed in a book called the 
trust ledger, and a daily statement of these trust estates was laid 
before the directors at their weekly board meetings; the state bank 
examiner in November, 1925, and June and October, 1926, warned the 
defendants that he had fears of the safety and solvency of the institu- 
tion. Yet during these last two years the defendants collected and 
deposited large sums of the trust funds amounting to about $10,000 
in their own company and used them in the business of the company. 
The assets of the Winn trust estate were, through the mismanage- 
ment of the defendants, so inseparably intermingled with those of the 
other trust estates in its custody, and with its own assets, as to make 
it impossible to segregate the assets and funds of the Winn trust 
estate. Less than two months before the company closed its doors, 
it set aside assets to protect other trust funds in its custody in which 
some of the defendants were interested. 

The United States District and Circuit Courts found that mis- 
management of the China estate fixed liability on the officers and 
directors of the Sumter Trust Company. 

Here is a condition, perhaps a more aggravated one, similar to 
that disclosed in the narrative of the condition of the China trust 
estate, which was in the custody and control of the Sumter Trust 
Company, and which was passed upon in the case of Strauss v. 
United States Fidelity & Guaranty Company, supra. In that case, 
the District Court, in its opinion, said: “The admitted conduct of 
the defendants here amounts in effect to their lending these trust 
funds to their own corporation for its own uses, and that without 
any specific security whatsoever. The situation is aggravated by the 
fact that the defendants allowed these funds to be used in their 
company’s business and to remain uninvested over periods of years, 
and after the condition of the company was being severely criticized 
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by the Bank Examiner’s Department, and the solvency of the com- 
pany was becoming more and more doubtful, and further by the fact 
that during the last few weeks of the company’s operations, the 
defendants had specific securities set aside to protect certain funds 
in which they, or some of them, were personally interested. Such 
conduct seems to this Court to be in violation of the first principles 
of the handling of trust funds.” 
















TAREE ER ERR 


Partnership Deposit Cannot Be Set Off Against 
Partner’s Individual Note 


A member of a partnership, who is indebted to a closed 
bank on a note signed by him individually, cannot have the 
partnership deposit in the bank applied to the reduction or 
satisfaction of his note, even though his partner consents. In 
order that a set-off may be allowed against an insolvent bank 
the claims must be mutual; they must be owing in the same 
right. Wolcott v. Pierre, Appellate Court of Indiana, 188 
N. E. Rep. 596. This was an action by the receiver of a 
closed bank to recover on the defendant’s individual note, held 
by the bank. In holding that the defendant could not set off 
against his liability on the note a deposit in the bank in the 
name of a partnership, of which he was a member, the court 
said: 








Appellee (defendant) bases his right to this set-off upon the fact 
of the insolvency of the bank and the consent of his partner that the 
joint deposit may be used for this purpose, and that to disallow the 
set-off would work an irremediable injustice to appellee; and cites 
several cases from outside jurisdictions upon this proposition among 
them some from the state of Pennsylvania, which has gone further 
in the allowing of set-offs than most of the other states in this coun- 
try. In the case of Gray v. Rollo (1873) 18 Wall. 629, 632, 21 L. 
Ed. 927, the Supreme Court of the United States, speaking of the 
Pennsylvania rule, said: “In Pennsylvania, it is true, set-off is 
allowed in cases where the claims are not mutual, and, in that State, 
under the decisions there, it is probable that set-off would be allowed 
in such a case as this. But we do not regard the rule adopted in 
Pennsylvania as in accord with the general rules of equity which 
















NOTE — For similar decisions see ‘Banking Law Journal Digest (Fourth 
Edition) §742. 
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govern cases of set-off.” We do not think that the Pennsylvania 
rule, which allows set-offs without regard to mutuality, should be 
followed in this state. 

We have examined all of the cases cited by appellee, and many 
others. Those cited by appellee, except the Pennsylvania cases, do 
not extend the rule of set-off of partnership debts against individual 
debts so far as appellee would have us go. Chamberlin v. Stewart 
and Powell (Kentucky 1837) 6 Dana, 32, was not a banking case, 
nor did it involve the question of other creditors, and does not sup- 
port appellee in his contention. Appellee also cites the case of Second 
National Bank of Cincinnati v. Hemingray (1878) 34 Ohio St. 381, 
in which the question of fraud entered into the transaction. Homans, 
a private banker, “under circumstances of deception amounting to a 
fraud,” induced Hemingray & Co., who desired to withdraw their 
deposits prior to the insolvency and failure of the bank and pay up 
their indebtedness, to continue their deposits. That is an entirely 
different situation than in the case at bar, where no fraud is involved. 
“Two cases have already allowed this 
’ 


In his brief, appellee says, 
identical set-off against officers in the position of receiver,” and then 
cites the cases of Morey v. State ex rel. (1928) 129 Okl. 136, 263 
P. 1098, and Second National Bank v. Hemingray, supra. As indi- 
cated, the latter does not support this contention. The Morey Case 
is a suit in which the partnership account sought to be set off against 
the note of Morey, a partner, was owned by Morey; in fact, Morey 
was the owner of the entire partnership. One Browne and Morey 
and his wife originally were equal partners in a motor company busi- 
ness which was operated as the Morey Motor Company. During the 
course of the business, Morey raised $4,000, and Browne $2,500, to 
put into the business. Later, the bank of which Browne was cashier 
became insolvent, and was taken over by the state bank commissioner 
of Oklahoma. ‘The indebtedness of the bank to Morey was in the 
form of a deposit in the name of the partnership, and other items. 
The decision of the Supreme Court of Oklahoma turned upon the 
facts, one of which was that Morey was the sole owner of the partner- 
ship for which the note was in fact contracted, and of which the 
bank knew. This case does not support appellee in his contention. 


CECE 


Protective Clauses in Trust Agreements 


Protective clauses in a trust agreement, limiting the lia- 
bility of the trustee in the matter of investing the trust fund, 
cannot always be relied on as a defense by the bank, where 
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the beneficiary brings an action against the trustee, claiming 
that it has been negligent in its management of the trust. 

Such a case, Jothann v. Irving Trust Company, was re- 
cently decided by the Supreme Court of New York County. 
The opinion of the court is published in full on page 342 of 
this issue. 

The plaintiff in this case, an unmarried woman, was the 
owner of Detroit Banker’s stock valued at about $200,000. 
She consulted the trust officer of the defendant trust com- 
pany on the matter of creating an irrevocable trust, with the 
trust company as trustee and the stocks as the corpus of the 
trust. She was anxious that the funds constituting the trust 
should not be invested in bank stocks as she was apprehensive 
of the liability imposed on the owners of such securities. She 
was told that “if she deposited her Detroit Banker’s stock with 
the defendant it would sell the stock and reinvest the proceeds 
in well diversified securities, including real estate mortgages, 
high grade bonds and preferred stocks, but no investment 
would be made in bank or common stocks.” 

A trust agreement was drawn up and the stocks were 
delivered to the trust company. The agreement contained 
clauses, frequently found in such agreements, authorizing the 
trust company to retain the stocks and relieving it from all 
liability, except for willful default or neglect, in so doing. 
The plaintiff, it seems, signed the agreement, not knowing 
that it contained these clauses. The agreement was executed 
on January 20, 1931, and the plaintiff subsequently requested 
the trust company to withhold the sale of the stock until after 
it was ex-dividend on March 20, 1931. She gave no further 
instructions. The trust company held the stock “for a long 
time” and finally disposed of it at a considerable loss. 

The plaintiff brought this action in equity to have the 
agreement reformed to correspond to the verbal understanding 
between herself and the trust officer and to obtain an account- 
ing from the trust company. The court held that she was 
entitled to the relief, reforming the agreement by striking out 
the protective clauses, thus leaving the matter of the bank’s 
liability to be determined by the rules of common law. 
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Liability of Bank for Misappropriation of Its 
Cashier Acting as Guardian 


Where the cashier of a bank, acting as guardian of an 
estate, draws checks against an account in the bank in his 
name as guardian for his own purposes, the bank will not be 
liable for the money thus taken from the estate if it appears 
that the bank had no notice of the fact that the guardian was 
wrongfully using the estate funds and derived no benefit from 
the transactions. Central Surety & Insurance Corporation v. 
Medomak National Bank, United States District Court 
(Maine), 5 Fed. Supp. 252. 

The checks in question were issued by the guardian to 
brokerage houses in payment for securities and were signed 
in his individual name. When the checks came in from the 
Federal Reserve Bank with the daily collection letter, the 
bookkeeper, who ‘understood that they were intended to be 
drawn against the guardianship account, assumed that the 
designation of guardian had been omitted by mistake and 
presented them to the guardian who thereupon added the 
word “guardian” to his signature. The checks were then paid 
out of the guardianship checking account. It was held that 
this fact was not sufficient to charge the bank with notice and 
render it liable. 

There was also in the bank a savings account in the name 
of the cashier as guardian of the same estate. On a number 
of occasions the guardian drew checks signed in his individual 
name although his personal account in the bank was not suffi- 
cient to pay them. When these checks came in he directed 
them to be paid by the bank and placed in the cash drawer. 
The transaction was later covered by withdrawal slips against 
the savings account and a transfer on the books of the bank 
of a similar amount from the savings account to the general 
assets of the bank, thus making the cash “come right.” It was 
held that the bank was liable to the surety on the guardian’s 
bond for the amount of these checks, which aggregated 
$33,000. 
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The facts concerning these two classes of withdrawals are 
set forth at length in the opinion in the following terms: 


An analysis of the methods by which the money was wrongfully 
taken from the Simmons (guardianship estate) accounts is necessary 
in order to determine the liability of the bank. Neither of the broker- 
age houses (to which the guardian sent the checks) mentioned would 
accept checks to be credited to a speculative account if they were 
drawn or appeared to be given by a trust officer in his official capac- 
ity. The rule of the brokers to that effect was probably known to 
Kuhn (the guardian), because his checks to them were always per- 
sonal checks when they were sent out by him. They were all drawn 
on the defendant bank against his individual checking account, which 
was at all times trifling and never approaching the amount necessary 
to honor the checks. 


Withdrawals From the Estate Checking Account 


Kuhn began his speculative career, so far as this case is concerned, 
by purchasing a thousand dollar bond issued by the St. Louis & 
Southwestern Railroad, and leaving it with Hornblower & Weeks as 
collateral for his margin account. To do this he drew his personal 
check on the defendant bank for $855.28, and sent it to the brokers 
to buy the bond. The check reached them December 15, 1930. In 
the regular course of business that check, with others on the same 
bank, reached the Federal Reserve Bank in Boston, and was included 
in its collection letter of December 16, 1930, sent to the defendant 
bank. It was the custom of the latter bank and the duty of one 
Miss Hoak, a clerk therein, on receipt of the daily letter from the 
Federal Reserve Bank, to open it in the morning of its receipt, ascer- 
tain from the individual depositors’ ledger whether checks were good, 
draw the bank’s check on its Boston correspondent for the total 
amount of checks accepted, and on the same day mail the bank’s 
check, signed by its cashier or assistant cashier, to the Federal 
Reserve Bank in payment of the checks that had been accepted and 
honored. In pursuance of this routine the check for $855.28, drawn 
by Kuhn, was found by Miss Hoak in the Federal Reserve letter 
received December 17, 1930. She found that Kuhn’s account would 
be considerably overdrawn by payment of this check, and called 
Kuhn’s attention to that fact. He thereupon added the designation 
“Gdn” after his name—either that or the words “Guardian of 
Frances E. Simmons.” The check signed in that way would be good, 
because on that same day Kuhn had withdrawn $855.28 from the 
savings account of Frances E. Simmons and placed it to the credit 
of his checking account as her guardian, Miss Hoak was unsuspicious, 
and in several similar cases unwittingly assisted Kuhn in carrying out 
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his plan by showing him the checks as they came in as individual 
checks and suggesting that he had forgotten to put the designation 
“Guardian” on them; whereupon Kuhn would make that addition to 
his individual name and transfer from the Simmons savings account 
sufficient money to cover the checks, and they would be cleared in the 
usual way. Substantially the same course of action was pursued in 
the case of a check for $856.67, paid by the bank December 19, 1930, 
a check for $1,014.63, received and paid by the Bank December 23, 
1930, a check for $966.53, received and paid by the bank December 
30, 1930, and a check for $2,500, received and paid by the bank 
October 5, 1931. The five checks mentioned are the items described 
respectively as (a), (b), (c), (d), and (q) in paragraph 14 of the 
plaintiff’s bill. 

The possible suspicions of Miss Hoak or of any person coming 
in contact with the transaction were further allayed by the fact that 
these checks, although purporting to be Kuhn’s individual checks, 
were on a particular pink-colored paper which he used regularly to 
draw money legitimately from the estate checking account. The 
transaction became, in a way, routine. Miss Hoak, on receipt in the 
collection letter of one of these individual checks on pink paper, would 
at once take it to Kuhn to put on the apparently forgotten designa- 
tion of “Guardian.” - 

That this routine occurred in the case of the $2,500 check is not 
so certain as in the case of the four checks first above mentioned; but 
I have included it in the same category by reason of the testimony 
of Miss Hoak that she did not charge any checks to the guardian- 
ship checking account that were not signed as guardian. 


Withdrawals From the Estate Savings Account 


On January 23, 1931, Hornblower & Weeks received from Kuhn 
his personal check on the defendant bank for $4,000. This was 
credited on Kuhn’s account with that firm, and the check was included 
in the Federal Reserve letter to defendant of January 24, 1931. 
January 25th was Sunday. On January 26th the fact was called to 
‘Kuhn’s attention, either by the clerk Miss Hoak or the assistant 
cashier Miss Bailey, that his personal account would not stand pay- 
ment of a check of that size. He directed the check to be paid by 
the bank, however, and it was paid in the usual way on January 26, 
1931. The check remained the individual check of Kuhn and not 
his check as guardian. It was not charged to his individual account, 
which in that case would have shown a heavy overdraft, but was 
simply put in the cash drawer and carried there and on the ledger 
as a “cash item.” It was known by Miss Hoak and Miss Bailey to be 
in the drawer as a cash item. The bank had paid this check out of its 
own funds. On January 27th the assistant cashier, Miss Bailey, had 
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a conversation with Kuhn about this check which was then the 
property of the bank. On that day, at the request of Kuhn, the 
assistant cashier made out a withdrawal slip which Kuhn signed and 
which Miss Bailey entered on the Simmons savings account, with- 
drawing $4,000 from that account. This withdrawal slip, instead of 
being filed by her in the usual place, was given by Miss Bailey to 
Kuhn. She then, under Kuhn’s direction, made an entry on the 
general ledger, or daily journal so-called, increasing by $4,000 the 
apparent withdrawals from savings accounts of the preceding day by 
adding the figure “4” to the actual amount of withdrawals, which 
was $485. The $4,000 check was then taken by Kuhn from the cash, 
and was not again seen in the bank. 

These proceedings had several objects which were accomplished by 
Kuhn with the assistance of Miss Bailey: the cash item of $4,000 
was eliminated by a transfer of that amount from the Simmons say- 
ings account to the general assets of the bank, the worthless check 
was removed by Kuhn from the cash and apparently destroyed, the 
fact of the large withdrawal from the Simmons savings account was 
kept from another clerk handling that department by concealment 
of the withdrawal slip and otherwise, and the books were made to 
balance. Miss Bailey, the assistant cashier, knew that Kuhn was 
interested in stocks, and perceived that Kuhn’s check to the brokers 
was paid by the bank when Kuhn had no funds, and that the conse- 
quent damage to the bank was subsequently repaired by abstracting 
funds from the estate of which Kuhn was guardian, accompanied by 
false entries on the books and other irregular proceedings. Miss 
Bailey was neither inexperienced nor unintelligent. She had been 
assistant cashier of the bank since 1928, and employed for some 
eleven years by the bank in various clerical and official capacities. 
She testified that she asked Kuhn no questions except whether the 
“cash would come right.” 

The above transaction as to the $4,000, which is mentioned as 
item (e) in paragraph 14 of the plaintiff’s bill, is typical of items 
(f) to (p), inclusive, of the same paragraph covering the following 
checks, in addition to that for $4,000 mentioned, which were paid 
by the bank on the dates below stated, the bank being recompensed 
by withdrawals from the Simmons savings account on the dates given, 
all the checks being individual checks of Kuhn without balance to 
meet them, and all sent to one of the brokers mentioned to make good 
his impaired margin account: 


$5,000. February 13, 1931. February 13, 1931. 
3,000. February 25, 1931. February 25, 1931. 
2,000. April 8th, 1931. April 14th, 1931. 
2,000. April 23, 1931. April 23, 1931. 
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3,000. April 25, 1931. April 25, 1931. 
2,000. April 29, 1931. April 29, 1931. 
2,000. May 2, 1931. May 2, 1931. 
2,000. May 23, 1931. June 4, 1931. 
3,000. May 29, 1931. June 4, 1931. 
2,000. June 5, 1931. June 5, 1931. 
3,800. June 6, 1931. June 9, 1931. 


The two items, one of $2,000 paid by the bank May 23, 1931, 
and one of $3,000 paid by the bank May 29, 1931, were both covered 
by one withdrawal of $5,000 from the savings account June 4th, 1931. 
The item of $3,800 on June 6, 1931, was covered by a withdrawal 
from the savings account of $4,000 on June 9, 1981. 

It should be noted, however, that the circumstances as shown by 
the evidence effecting the items subsequent to the $4,000 item are not 
exactly the same as those recited in connection with that item. The 
most important difference is in respect of the disposition of the checks 
when they came in. The first item of $4,000 represented by Kuhn’s 
check for that amount was carried for at least one day by the bank 
as a cash item. The check was seen in the drawer by employees of 
the bank, and was carried on the ledger as a cash item. It does not 
appear that any subsequent check after payment was carried on the 
books as a cash item. It is clear, however, that, as soon as a check 
was paid by the bank in each case, it was actually carried as a cash 
item, or treated as such, for lengths of time varying from a part of 
a day, or possibly a few minutes, to about ten days, when the amount 
of the check paid would invariably be restored to the bank and 
abstracted from the Simmons savings account, with a false entry 
made on the books by the assistant cashier and manipulation of the 
withdrawal cards to conceal the transaction. 

That the checks when paid were actually carried as cash items, 
or so treated, appears from the testimony of Miss Bailey and Miss 
Hoak, who say that there was no other way that they could have 
been carried or treated. In no case was the worthless check of Kuhn 
charged to his account to show an overdraft. It was always paid 
and held until offset by a secret withdrawal from the Simmons savings 
account—in most cases on the same day the check was paid, and 
probably often at about the same time. The assistant cashier made 
all necessary false entries on the books and wrote all the withdrawal 
slips except one. In all cases she gave the withdrawal slips to Kuhn 
instead of to the clerk who regularly had them for filing. It does 
not appear that she told any of the directors of the bank or any 
other person what was going on. 

Miss Hoak, the clerk who had charge of the individual deposit 
ledger and the Federal Reserve collection letter, knew in every case 
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where Kuhn’s check came in it would largely overdraw his account 
if charged against it (referring, of course, to the checks in question), 
At his direction she gave Kuhn the checks without charging them. 
She asked if the cash would come right, and was satisfied upon receiy- 
ing the answer that it would. Whenever one of these checks of Kuhn 
came in, she made notations deducting the Kuhn check from the total 
items of the Federal Reserve letter, and then saw the check vanish 
from the bank. She knew that they were not charged to Kuhn or 
anybody else. I do not find, however, that Miss Hoak actually knew 
or suspected that Kuhn was stealing from the Simmons accounts. 
She was young, inexperienced, and guileless. She was satisfied with 
the assurance of Kuhn that the “cash would come right.” 


In reaching its conclusion as to the bank’s liability, the 
court wrote, in part, as follows: 

























In showing participation by the bank here in a wrongful diver- 
sion, Kuhn, the cashier, must be regarded, not as an agent of bank, 
but as operating individually and fraudulently on his own account. 
His action is not that of the bank and his knowledge is not notice 
to the bank. 

The rule in ordinary cases that the principal is bound by the 
knowledge of his agent acquired in the course of the principal’s busi- 
ness and while acting within the scope of his authority does not apply 
to the case of Kuhn, because, while committing the fraud, he stepped 
out of his position as cashier and acted wholly for himself and not 
in the interest of the bank. The presumption that knowledge acquired 
by the agent would be imparted to his principal disappears where it 
is against the interest of the agent to give the principal the informa- 
GAM «ss 

I do not consider that there is liability here arising from negli- 
gence of the directors in placing Kuhn in full control of the internal 
machinery and operations of the bank. To establish liability on that 
ground, it must at least be shown that the results complained of 
naturally flow from want of ordinary care on the part of the direc- 
tors. The boundaries of ordinary care in such a situation are neces- 
sarily very indefinite. In a small community it is not unusual, and 
often necessary, to run a bank more or less as a one man bank; nor 
does it appear that much more diligence than these directors or 
similar directors would be capable of exercising would have resulted 
in any discovery of wrongdoing. 












Withdrawals From the Estate Checking Account 


Applying the above principles to the checks paid from the guard- 
ian’s checking account, being items (a), (b), (c), (d), and (q) of 
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paragraph 14 of plaintiff’s bill, I can find no liability on the part 
of the bank. There was no “participation” on the part of the bank 
by receiving any benefit from the payment of the checks. They were 
all to other persons. The bank’s assets were not used or impaired 
at any point, and it had no debt or claim to be made good by their 
payment. Neither do I think the bank can be said to have assisted 
in the transaction with notice that a diversion was being carried out. 
The first four checks were to buy bonds which, when bought, were the 
property of the estate. They were afterwards converted by Kuhn, 
but that was another matter. The other check might have been for 
the same purpose so far as it showed. The only irregularity that 
appeared was in correcting the seemingly accidentally omitted desig- 
nation “guardian” on these particular checks after they came in. 
The color of the checks in most, if not all, cases was such as was 
used in the legitimate withdrawals from that account. The trans- 
actions appeared to the bookkeeper as perfectly innocent. I think 
they would have so appeared to the directors if they had been in- 
formed of the circumstances. 

Kuhn was at that time a trusted officer and manager of the bank 
and highly esteemed in the community. It took expert accountants 
a considerable time ‘to discover the irregularities after they were 
known to have occurred. Kuhn had a right to check out money as 
guardian, even if there had been some suspicions aroused by the cir- 
cumstances. Lowndes v. City National Bank, 82 Conn. 8, 72 A. 150, 
22 L. R. A. (N.S.) 408. 


Withdrawals From the Estate Savings Account 


In the case of these withdrawals described above, I find “partici- 
pation” by the bank both through receiving benefits therefrom, to 
some extent, and also by assisting in the diversions through their 
agents with notice of the facts. This applies to items (e) to (p), 
inclusive, paragraph 14 of the plaintiff’s bill. 

As to receiving benefits; it is true, as pointed out by counsel, 
that the benefit came in each case only after Kuhn had caused the 
bank a possible loss by paying his worthless check, and that the whole 
thing might be called a “jugglery” in pursuance of a previously 
formed design by Kuhn to abstract the money from the Simmons 
account for his own benefit; but the benefit accruing to the bank is 
not the whole foundation of liability. Proof of a benefit received, 
even temporarily by the bank, under some circumstances, shows a 
participation in the transaction, which is the important point. 

If the transaction is separated into its different parts, the first 
is the arrival at the bank of Kuhn’s worthless check. Of course, the 
matter should have ended then and there, so far as the bank was 
concerned; but it did not, and the second step was the one taken by 
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the bank in paying the check. Doing so, it acquired a claim of little 
or no value against its cashier, who had control of a large trust 
deposit. If the matter had ended there, as it also should have, the 
bank, presumably would have lost the amount of the check, and the 
Simmons estate would have saved that amount. 

The third and final step was the payment of the doubtful claim 
held by the bank with money taken from the Simmons savings 
account. In the last two steps Kuhn was acting for himself to per- 
petrate a fraud. The bank was represented by its assistant cashier, 
who observed the whole transaction, and by its bookkeeper, who saw 
significant parts of it. Thus the bank had notice of and participated 
in a transaction most irregular on its face and quite obviously result- 
ing in a wrongful diversion from the trust estate. The bank benefited 
from step No. 3, in that it saved the loss it incurred or made probable 
by taking step No. 2. The nature or extent of the benefit is not of 
so much importance as the fact that the bank thereby participated 
in the wrongful act of the trust officer. 

It should not be inferred that the assistant cashicr, Miss Bailey, 
was in a conspiracy with Kuhn to steal from the Simmons estate. 
There is no evidence to that effect or that she benefited in any way 
from the transaction. She probably did not appreciate the serious- 
ness of the action taken by herself and Kuhn, or she may have 
thought that it would be remedied afterward. She was concerned in 
knowing whether the cash would come right, and was assured by 
Kuhn that it would. It is enough that she assisted, during the regu- 
lar course of business, in transferring money from the Simmons estate 
to the assets of the bank, thereby making good the deficiency caused 
by the payment of the worthless checks. 

“Notice sufficient to attract attention, and put a party on his 
guard and call for inquiry is notice of everything to which such 
inquiry might have led.” Dresser v. Bates (C. C. A.) 250 F. 525, 538. 

The bank will have to account to the plaintiff for the money taken 
from the Simmons savings deposit from January 27, 1931, to June 9, 
1931, inclusive, amounting to $33,800, and described in items (e) 
to (p), inclusive, in the plaintiff’s bill. 








Time Certificate of Deposit Forms 


Forms Which Conform to the Requirements of the Banking Act of 
1933 and Regulation Q of the Federal Reserve Board 












Section 11 of the Banking Act of 1933 amended section 19 of the 
Federal Reserve Act by adding a provision to the effect that the Federal 
Reserve Board shall, from time to time, prescribe the rate of interest 
which may be paid on time deposits by member banks of the Federal 
Reserve System. 

Regulation Q of the Federal Reserve Board, Series of 1933, in gen- 
eral, covers the subject of payment of interest on deposits. 

Section III (a) of this regulation provides that the term ‘‘time de- 
posits,’’ includes ‘‘time certificates of deposit.’’ This section defines 
‘‘time certificate of deposit’’ as follows: 






e 











The term ‘‘time certificate of deposit’? means an instrument evi- 
dencing the deposit with a bank of a certain sum specified on the face 
of the instrument payable to bearer or to any specified person or to his 
order— 







(i) On a eertain date, specified in the instrument, not less than 30 
days after the date of the deposit, or : 


(ii) At the expiration of a certain specified time subsequent to the 
date of the instrument, in no case less than 30 days, or 






(iii) Upon notice in writing which is actually required to be given 
a certain specified number of days, not less than 30 days, before the 
date of repayment, and 






(iv) In all cases only upon presentation and surrender of the in- 
strument. 








Section III(¢) contains the following provisions with reference to 
the payment of interest: 










(1) No member bank shall pay interest, accruing after Oct. 31, 1933, 
on any time deposit or any part thereof at a rate in excess of 3 percent 
per annum, compounded semiannually, regardless of the basis upon 
which such interest may be computed, except as provided in para- 
graph 2 hereof. 






(2) A member bank may pay interest on time deposits in accord- 
ance with the terms of any certificate of deposit or other contract which 
was lawfully entered into in good faith prior to June 16, 1933, and in 
force on that date and which may not legally be terminated or modified 
by such bank at its option or without liability; but no such certificate 
of deposit or other contract shall be renewed or extended unless it be 
modified to conform to the provisions of this regulation, and every 
member bank shall take such action as may be necessary, as soon as 
possible consistently with its contractual obligations, to bring all such 
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certificates of deposit or other contracts into conformity with the pro- 
visions of this regulation. 


(3) The rate of interest paid by a member bank upon a time de- 
posit shall not in any case exceed (i) the maximum rate prescribed in 
paragraph 1 of this subsection, or (ii) the maximum rate authorized by 
law to be paid upon such deposits by State banks or trust companies 
organized under the laws of the State in which such member bank is 
located, whichever may be less. 


Section III(e) provides that no interest may be paid on any time 
deposit after maturity, or after the expiration of the period of notice 
given with respect to the repayment of the deposit. ‘ 
Section IV of Regulation Q contains the following provisions + with 
reference to the payment of deposits before maturity: 


(a) No member bank shall pay any time deposit except in accord- 
ance with the provisions of this section, even though no interest is paid 
on such deposit. 

(b) No member bank shall pay any time deposit, which is payable 
on a specified date, before such specified date. 


(ec) No member bank shall pay any time deposit, which is payable 
at the expiration of a certain specified period, before such specified 
period has expired. 

(d) No member bank shall pay any time deposit, with respect to 
which notice is required to be given a certain specified period before 
any withdrawal is made, until such required notice has been given and 
the specified period thereafter has expired. 


The forms of time certificates of deposit, which follow, were pre- 
pared by the Legal Department of the American Bankers Association, 
to conform to the requirements contained in section 11 of the Banking 
Act of 1933 and Regulation Q of the Federal Reserve Board, These 
forms were published in and are copyrighted by the American Bankers 
Association Journal. 

Forms 1A, 2A and 3A are rendered non-negotiable by the omission 
of the words ‘‘own order.’’ The statute, section 1 of the Uniform 
Negotiable Instruments Act, provides that an instrument, to be nego- 
tiable, ‘‘must be payable to order or to bearer.’’ These forms, being 
payable to a specified person, without using the words ‘‘or order’’ or 
similar words, are, therefore, not negotiable. 

Forms 1, 2 and 3 are labeled ‘‘negotiable.’’ It has been held, how- 
ever, in some states that a certificate of deposit ‘‘payable on the return 
of this certificate properly indorsed’’ is non-negotiable and these forms 
contain such a provision. It is possible, also, that there are other pro- 
visions in these forms which the courts of some states might regard as 
destroying negotiability. 
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Form 1. Negotiable Time Certificate of Deposit Payable on a Specified 
Date 


FIRST NATIONAL BANK «) 
NEGOTIABLE TIME CERTIFICATE OF DEPOSIT 


own order (d) 
(Not less than 30 days from date) 


ae upon surrender of this certificate, properly indorsed, with interest at 

%o per annum. No payment before, and no interest after, 
maturity. Subject to present and future laws of this State and of Congress and 
to regulations of State and Federal authorities. 


Cashier 


Form 1A. Nonnegotiable Time Certificate of Deposit Payable on a 
Specified Date 


FIRST NATIONAL BANK a) 
NONNEGOTIABLE TIME CERTIFICATE OF DEPOSIT 


, upon surrender of this certificate, with interest at (e) 
per annum. No payment before, and no interest after, maturity. Subject to 
present and future laws of this State and of Congress and to regulations of 
State and Federal authorities. 


Cashier 


Form 2. Negotiable Time Certificate of Deposit Payable at a Specified 
Period After Date 


pe 


FIRST NATIONAL BANK a) 
NEGOTIABLE TIME CERTIFICATE OF DEPOSIT 


has deposited in this bank 
Dollars 


(Not less than 30 days) 
after date, upon surrender of this certificate, properly indorsed, with interest at 
% per annum. No payment before, and no interest after, 
maturity. Subject to present and future laws of this State and of ‘Congress and 
to regulations of State and Federal authorities. 


Cashier 
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Form 2A. Nonnegotiable Time Certificate of Deposit Payable at a 
Specified Period After Date 


FIRST NATIONAL BANK a) 
NONNEGOTIABLE TIME CERTIFICATE OF DEPOSIT 


has deposited in this bank 
Dollars 


(Not less than 30 days) 
after date, upon surrender of this certificate, with interest at (e) 
per annum. No payment before, and no interest after, maturity. Subject to 


present and future laws of this State and of Congress and to regulations of 
State and Federal authorities. 


Cashier 


Form 3. Negotiable Time Certificate of Deposit Payable on Written 
Notice 


FIRST NATIONAL BANK a) 


NEGOTIABLE CERTIFICATE OF DEPOSIT PAYABLE ON 
WRITTEN NOTICE 


has deposited in this bank 
Dollars 
payable to (c) 

(Minimum 20 days) 
days after written notice to the bank, upon surrender of this certificate, properly 
indorsed. If certificate outstanding months, interest at (e) ; 
per annum. No payment before, and no interest after, expiration of notice. 
Subject to present and future laws of this State and of Congress and to 
regulations of State and Federal authorities. Bank may alter interest rate or 
call certificate, which will stop interest upon (h) days’ written notice 
to the indorsee, if it has written notice of indorsement, or otherwise to the 
payee, which notice may be sent to the address on the books of the bank. 


Notice of repayment given 
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Form 3A. Nonnegotiable Certificate of Deposit Payable on Written 
Notice 


FIRST NATIONAL BANK a) 


NONNEGOTIABLE CERTIFICATE OF DEPOSIT PAYABLE ON 
WRITTEN NOTICE 


has deposited in this bank 
Dollars 
payable to (f) ) assigns, not less 


days after written notice to the bank, upon 
(Minimum 30 days) 


surrender of this certificate. If certificate outstanding 

interest at (e) % per annum. No payment before, and no interest 

after, expiration of notice. Subject to present and future laws of this State 

and of Congress and to regulations of State and Federal authorities. 

Bank may alter interest rate or |call certificate, which will stop interest, 
days’ written notice to the assignee, if it has written 

notice of an assignment, or otherwise to the payee, which notice may be sent 

to the address on the books of the bank. 


FIRST NATIONAL BANK a) 
JOINT CERTIFICATE OF DEPOSIT 


as joint tenants with right of survivorship, have deposited in this bank 
Dollars 
payable to the order of either or the survivor (i) 
(Not less than 30 days from date) 
, upon surrender of this certificate, properly indorsed, with interest at 
% per annum. No payment before, and no interest after, 
maturity. Subject to present and future laws of this State and of Congress and 
to regulations of State and Federal authorities. 


Cashier 


Form 5. Notice of Repayment of Certificate of Deposit 
(For use in connection with Forms 3 and 3A) 


FIRST NATIONAL BANK 
NOTICE OF REPAYMENT OF CERTIFICATE OF DEPOSIT 


Date repayable 
PAB ii Grinds Aaeaineneiane < 


I hereby notify the bank that I shall require 
repayment of the certificate of deposit described above on the date specified 
(which date shall be not less than 30 days after the bank receives, notice). 


(Signature of Holder) 





THE BANKING LAW JOURNAL 


Form 6. Assignment 
(On the back of each form of nonnegotiable certificate, that is, 1A, 2A 
and 3A.) 


ASSIGNMENT 


No assignment will affect the issuing bank until written notice signed by 
the purchaser has been received by it. 


I assign, without recourse, this certificate to 


(Name of Purchaser) 


LEGEND 


(a) Print bank transit number, as ‘‘74-112.’’ 

(b) Print place. 

(ec) Leave blank for ‘‘his’’, ‘‘her’’, or ‘‘its’’, or print ‘‘deposi- 
tor’s’’. 

(d) Print, or leave blank for, period in terms of days or months. 

(e) 3% maximum under Regulation Q. 

(f) Leave blank for ‘‘him’’, ‘‘her’’, or ‘‘it’’, or print ‘‘depositor’’. 

(g) Print, or leave blank for, specified number of days. 


(h) Probably will be one day more than that specified above in 
(g), because the depositor has the option to demand payment if the 
new interest rate is not acceptable, and he should have at least one day’s 
leeway to give the bank written notice. 

(i) Leave blank for specific date. 





BANKING DECISIONS 


In this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


ew ee ee ee ea OD a DD PD’ 
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POWER OF NATIONAL BANK TO GIVE SECU- 
RITY FOR PUBLIC DEPOSIT 


City of Marion v. Sneeden, Receiver, U. S. Supreme Court, 54 Sup. Ct. 
Rep. 421 


A national bank, located in the state of Illinois, has no power, 
under the laws of that state, to pledge its assets to secure a deposit 
of public funds. Where such a pledge is made and the bank subse- 
quently fails, the receiver will be entitled to recover possession of 
the pledged securities. 

Note: A comment on this decision will be found on page 269. 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Seventh Cireuit. 

Suit by Ben Sneeden, as receiver of the City National Bank of Her- 
rin, Ill., against the City of Marion. Decree dismissing the bill [58 F. 
(2d) 341] was reversed by the Cireuit Court of Appeals [64 F. (2d) 
721], and defendant. brings certiorari, which was granted. 

Affirmed. 

Messrs. Richard Mayer, of Chicago, Ill., H. F. Driemeyer, of East 
St. Louis, Il., Wm. Cattron Rigby, of Washington, D. C., and David F. 
Rosenthal and Carl Meyer, both of Chicago, Ill., for petitioners. 

Messrs. H. V. Ferrell and John Hay, both of Marion, IIl., for re- 
spondent. 

Mr. Justice Brandeis delivered the opinion of the Court. 

The Act of June 25, 1930, c. 604, 46 Stat. 809 (12 USCA § 90), 
amends section 45 of the National Bank Act of 1864! by adding thereto 
the following: 


‘‘Any association may, upon the deposit with it of public money of 
a State or any political subdivision thereof, give security for the safe- 
keeping and prompt payment of the money so deposited, of the same 
kind as is authorized by the law of the State in which such association is 
located in the ease of other banking institutions in the State.’’ 


The controlling question is whether Illinois has conferred upon 
banks organized under its laws power to pledge assets as security for 
deposits of public moneys of political subdivisions of the state. 


*Act of June 3, 1864, c. 106, § 8, 13 Stat. 101; R. S. §5136; 12 U. S. OC. § 24, 
Seventh (12 USCA § 24 (7). 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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In 1931, the city of Marion, Ill., was operating under the ‘‘ Commis- 
sion Form of Government.’’ Smith-Hurd Rev. St. 1931, ¢. 24, §§ 265- 
326, 358k, 3581, Cahill’s 1931 Rev. Stat. chap. 24, pars. 323-384. That 
statute required the treasurer of a city to give a bond; and to— 


‘‘make his daily deposits of such sums of money as shall be received 
by him from all sources of revenue whatsoever, to his credit as treasurer 
of said city . . . im one or more banks . . . to be selected by 
the president of said council, the commissioner of accounts and finanee, 
and the treasurer of such city . . . or by any two of them, and any 
such bank, before any such deposit is made therein . . . shall also 
execute a good (and) sufficient bond with sureties to be approved by 
the president of the said council, and conditioned that such bank will 
safely keep and account for, and pay over said money. . . .’’ See- 
tion 316 (paragraph 374). 


Carroll having been appointed treasurer of Marion, applied to the 
Fidelity & Casualty Company of New York to become surety on his 
official bond. Although Marion has a population of 9,000, it was then 
without a bank. The Fidelity Company agreed to become surety on 
Carroll’s bond provided he would get elsewhere a bank which would 
give satisfactory collateral security for the repayment of his deposits of 
the public moneys. The City National Bank of Herrin agreed to do this. 
Thereafter, it delivered to the Continental Illinois National Bank & 
Trust Company of Chicago, as escrow agent, negotiable bonds of the 
par value of $23,000, under an agreement so to secure the city’s deposit ; 
the Fidelity Company executed Carroll’s official bond; and he made his 
initial deposit in the Herrin bank of the city’s moneys. That bank was 
then solvent. On October 31, 1931, it failed and a receiver was ap- 
pointed. At the time of the failure the city’s deposit was $16,430.00. 

Ben Sneeden, the receiver, brought, in the federal court for eastern 
Illinois, this suit against the city, its treasurer, the surety, and the 
escrow agent. Setting forth the above facts, he prayed that the pledge 
be declared ultra vires and void; that the bonds be delivered to him as 
receiver ; and that, meanwhile, the defenlants be enjoined from dispos- 
ing of them. The District Court dismissed the bill. 58 F. (2d) 341. 
Its decree was reversed by the Cireuit Court of Appeals, one judge dis- 
senting.- 64 F. (2d) 721. This Court granted certiorari, 290 U. S. —. 
54 S. Ct. 91, 78 L. Ed. —. 

The petitioners contend that the pledge is valid because the Act of 
1864, as originally enacted, eonferred upon national banks, as a neces- 
sary incident of the business of deposit banking, the power to pledge 
assets to secure deposits; and that the amendment of June 25, 1930, did 
not limit the power so originally conferred. They contend further that 
even if the 1930 amendment be construed as denying to a national bank 
power to make such a pledge unless it is located in a state which grants 
the power to its state banks, the pledge here challenged is valid, be- 
cause in Illinois, state banks have the power to pledge assets as security 
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for deposits of public moneys of any political subdivision of the state. 
The petitioners contend also that even if the pledge was without au- 
thority in law, the bill was properly dismissed by the District Court, 
because the bank could not have required return of the bonds without 
repaying the deposit and that it would be inequitable to permit the 
receiver to do so. We think these contentions are unsound. 

First. For the reasons stated in Texas & Pacific Railway Co. v. 
Pottorff, 54 S. Ct. 416,* decided this day, we are of opinion that the 
Act of 1864 did not confer the power to pledge assets to secure any 
public deposits except those made under section 45 by the Secretary of 
the Treasury of the United States. The power conferred by each later 
act, except that of 1930, was limited to securing specific federal funds. 
A national bank could not legally pledge assets to secure funds of a 
state, or of a political subdivision thereof, prior to the 1930 amend- 
ment; and since then it can do so legally only if it is located in a state 
in which state banks are so authorized. In some states national banks 
had, prior to the 1930 amendment, frequently pledged assets to secure 
public deposits of the state or of a political subdivision thereof; comp- 
trollers of the currency knew that this was being done; and they as- 
sumed that the banks had the power so to do. But the assumption was 
erroneous. The contention that such power is generally necessary in 
the business of deposit banking has not been sustained. 

Second. Banks organized under the laws of Illinois do not appear 
to possess the power of pledging assets to secure the deposit of publie 
moneys of a political subdivision of the state. Illinois corporations 
have only such powers as are conferred by statute either expressly or 
by implication; and only those powers are conferred by implication 
which are reasonably necessary to carry out the powers expressly 
granted, People v. Chicago Gas Trust Co., 130 Ill. 268, 22 N. E. 798, 
8 L. R. A. 497, 17 Am. St. Rep. 319; Calumet, ete., Doek Co. v. Conk- 
ling, 273 Til. 318, 112 N. E. 982, L. R. A. 1917B, 814. No Illinois statute 
confers in express terms upon banks organized under its laws either 
the general power to pledge assets to secure a deposit; or the general 
power to pledge assets to secure public deposits. <A statute confers in 
terms the power to pledge assets to secure deposits of the States but 
there is none which so confers the power to pledge assets to secure 
public deposits of a political subdivision of the state? No reported 





*This decision is published on page 297 of this issue. 
*See Texas & Pacific Ry. v. Pottorff, note 11. 


*In the Banking Act of 1919, Smith-Hurd Rev. St. Til. 1931, e. 163, $ 1, Cahill’s 
1931, Ill. Rev. Stats. chap. 16a, par. 1, which, re-enacting the law of 1887, provides 
for the organization of banks “for the purpose of . . . deposit” there is com- 
plete silence on this subject. The only references in any Illinois statute concerning 
the pledge of assets to secure a deposit are the following: 

(a) Section 10 of the State Depositary Act of 1919 (Smith-Hurd Rev. St. TI. 
1931, ec. 130, § 29, Cahill’s 1931 Ill. Rev. Stat. chap. 130, par. 29) provides: “No 
moneys in the State Treasury shall be deposited in any bank approved as a deposi- 
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decision rendered by any Illinois court since the enactment of the 
General Banking Law of 1887 holds that the alleged power exists as 
one incidental to the business of deposit banking. Nor is there any 
evidence that in Illinois such power is necessary in the conduct of the 
business of deposit banking. 

Ward vy. Johnson, 95 Ill. 215, 217, decided in 1880, is relied upon 
as authority for the proposition that Illinois banks have power to pledge 
assets to secure deposits. That case arose under the charter of ‘‘The 
Merchants, Farmers and Mechanics’ Savings Bank,’’ which was granted 
long before the General Banking Act of 1887. The pledge involved 
therein was given to secure a transaction which appears to have been a 
loan as distinguished from a deposit. The transaction dealt with private 
funds. The statement was there made that banks have authority to 
pledge assets to secure deposits. If that statement expresses the law 
of the state, Illinois banks have had for more than half a century power 
to pledge their assets to secure private deposits as well as deposits of 
public moneys of its political subdivisions. But the case has never been 
referred to since on this point in any reported opinion of any Illinois 
court. During that period, many state banks have failed;> and there 
must have been much litigation arising therefrom; but no exertion oi 
the alleged power on the part of any state bank has been shown. 

An authoritative determination of the question whether Illinois 


banks have power to pledge assets to secure the deposit of public moneys 
of a political subdivision of the state can be given only by its highest 
eourt. The District Court discussed, but did not decide, that question. 
Its decision dismissing the bill was rested on the ground that the Na- 
tional Bank Act as enacted in 1864 had conferred the general power 


tary under the terms of this Act until such bank shall have deposited securities 
with the State Treasurer equal in market value to the amount of moneys deposited.” 

(b) Section 11 of the Banking Act as amended in 1929 (Smith-Hurd Rev. St. 
Til. 1931, ce. 164, § 11, Cahill’s 1931 Ill. Rev. Stat., chap. 16a, par. 11) provides that 
a receiver of a closed bank: ' 

“Shall deposit daily all moneys collected by him in any State or National Bank 
selected by the Auditor, who shall require of such depository satisfactory securities 
or satisfactory surety bond for the safe-keeping and prompt payment of the money 
so deposited.” 


‘Courts of other states have referred to it as authority for the proposition that 
banks have the power to pledge assets to secure deposits. See Williams v. Earhart, 
34 Ariz. 565, 273 P. 728; First Amer. Bank, etc., v. Palm Beach, 96 Fla. 247, 117 
So. 900, 65 A. L. R. 1398; United States Fidelity Co. v. Bassfield, 148 Miss. 109, 
114 So. 26; Melaven v. Hunker, 35 N. M. 408, 299 P. 1075; Page Trust Co. v. Rose, 
192 N. C. 673, 135 S. E. 795; Cameron v. Christy, 286 Pa. 405, 1383 A. 551; Grigsby 
v. People’s Bank, 158 Tenn. 182, 11 S. W. (2d) 673; Pixton v. Perry, 72 Utah, 129, 
269 P. 144. 

"The auditor of public accounts in his annual statement on the condition of state 
banks (p. 42) gives (Dee. 31, 1932), 1,866 as the aggregate number of the banks 
existing on December 6, 1888, and organized since. Of these 26 had charters granted 
prior to December 6, 1888; and 1840 were organized thereafter under the general 
law. The number of banks in operation December 31, 1932, was 742. The number 
then in receivership was 444. Between December 31, 1932, and March 1, 1933, 32 
more state banks failed. Federal Reserve Bulletin, 1933, pp. 105, 201. 
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to pledge assets to secure deposits; and that the power so granted had 
not been lessened by the later legislation. The majority of the Cireuit 
Court of Appeals being of opinion that national banks lacked the power 
to pledge assets to secyre deposits (except so far as conferred by the 
1930 amendment) necessarily passed upon the applicable Illinois law. 
After careful consideration, it reached the conclusion that Illinois had 
not conferred upon its banks the power to pledge assets to secure de- 
posits of political subdivisions of the state. Its reasons are set forth 
fully and persuasively; and the decisions of the courts of other states 
involving similar questions are fully reviewed. We cannot say that the 
Cireuit Court erred in the conclusion reached. 

Third. Since the Herrin bank was without power to make the pledge 
of bonds here in question, its receiver is entitled to recover them un- 
conditionally in order that they may be administered for the benefit of 
the general creditors of the bank. See Texas & Pacific Railway Co. v. 
Pottorff, 54 S. Ct. 416, decided this day. 

Affirmed. 


















POWER OF NATIONAL BANK TO GIVE SECU- 
RITY FOR PRIVATE DEPOSIT 






Texas and Pacific Railway Co. v. Pottorff, U. S. Supreme Court, 54 
Sup. Ct. Rep. 416 









A national bank has no power in any state to pledge its assets as 
security for a deposit of private funds. 
Note: A comment on this decision will be found on page 271. 










On Certiorari to the United States Circuit Court of Appeals for 
the Fifth Cireuit. 

Suit by the Texas & Pacific Railway Company against 8. O. Pottorff, 
receiver of the First National Bank of El Paso, wherein defendant filed 
a cross-bill. Decree dismissing the bill, and for defendant on the cross- 
bill. was affirmed by the Cireuit Court of Appeals [63 F. (2d) 1], and 
plaintiff brings certiorari which was granted. 

Affirmed. 

Messrs. M. E. Clinton and T. D. Gresham, both of Dallas, Tex., for 
petitioner. 

. Messrs. Thornton Hardie, of El] Paso, Tex., and Henry E. Hackney, 
for respondent. 
Mr. Justice Brandeis delivered the opinion of the Court. 
-NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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The main question for decision is whether a national bank has 
power to pledge a part of its assets to secure a private deposit. 

The First National Bank of El Paso, Tex., failed on September 4, 
1931, and S. O. Pottorff was appointed receiver. The Texas & Pacific 
Railway Company was then, and long had been, a depositor. To secure 
it as such the bank had, in January, 1931, pledged $50,000 Liberty bonds 
and held them for the railway in the trust department of the bank. 
The balance in the railway’s regular checking account at the time of 
the failure was $54,646.94. Of this claim it made proof as a secured 
creditor. The receiver approved the amount of the claim, but denied 
the validity of the pledge; and he tendered a dividend check only for 
the amount to which the railway would have been entitled as an un- 
secured creditor. Thereupon, the railway brought, in the federal court 
for western Texas, this suit against the receiver, praying, in the alterna- 
tive, that the bonds be delivered to it; or that they be sold for its benefit ; 
or that the claim be paid in full with interest. The receiver filed a 
cross-bill praying that the bank’s title to the bonds be quieted. 

The case was first heard upon motions to dismiss the bill and the 
eross-bill. The decision on the motions was postponed until after hear- 
ing the case upon the evidence. Thereupon the court dismissed the bill 
and entered a decree for the receiver upon the cross-bill, holding that 
the pledge was void and that the Liberty bonds constituted assets to be 
administered for the benefit of the general creditors of the bank. The 
Circuit Court of Appeals affirmed the decree. 63 F. (2d) 1. This 
Court granted certiorari. 54S. Ct. 55. The railway contends that the 
bank had power to make the pledge; that even if the bank did not have 
such power, the receiver is not in a position to question the validity of 
the pledge; and that even if he is not estopped from doing so, he may 
not disaffirm it without returning the consideration therefor received 
by the bank. We are of opinion that none of these contentions is sound. 

The District Court found the following additional facts: The re- 
lation between the railway and the bank began in 1922 when the railway 
was in receivership. Then, an order was entered appointing the bank 
a depositary upon condition that it should furnish a bond with solvent 
sureties. An acceptable bond was then given in the sum of $25,000. 
When, in 1924, the receivership terminated, the railway continued its 
deposit account; and a bond in like amount was given with the Nationa! 
Surety Company as surety. When, in 1927, the average deposits had 
increased to about $50,000, an additional bond of $25,000 was given with 
the Maryland Casualty Company as surety. While these bonds were in 
full force and effect and the bank was solvent, it requested the railway 
to accept, in substitution for the surety bonds, the pledge of the $50,000 
Liberty bonds, giving as its reason for the request that the premiums 
payable on the surety bonds were a burden from which it wished to be 
relieved. The railway expressed willingness to assent to the substitu- 
tion, but only on condition that thereby it would be as fully protected 









~~ nn 2s ee ee 2s Oe. CO 




















THE BANKING LAW JOURNAL 299 
as by the surety bonds. The bank and its attorney gave this assurance ; 
and thereupon the pledge was substituted for the surety bonds and these 
were canceled. Without that assurance, the railway would not have 
consented to the cancellation of the surety bonds; or if they had been 
canceled without its consent, would have immediately withdrawn all 
of its deposits. In reliance upon the assurances and the pledge, the 
railway continued until the failure to make deposits; and in fact in- 
creased its deposits. 

National bank examiners commenced on August 6, 1931, an examina- 
tion of the bank. Within a few days, they learned from the bank’s 
books that the pledge had been made; but neither the examiners nor 
the comptroller of the currency advised the bank’s officers that the 
pledge was beyond the powers of the bank or that it was irregular or 
otherwise objectionable. The bank had frequently secured private de- 
posits by surety bonds; but never before by a pledge of assets. The 
examiners concluded their investigation on August 20, 1931. The fail- 
ure occurred on September 4, 1931. 

First. National banks lack power to pledge their assets to secure a 
private deposit. The measure of their powers is the statutory grant; 
and powers not conferred by Congress are denied.1_ For the act? under 
which national banks are organized constitutes a complete system for 
their government. Cook County National Bank v. United States, 107 
U.S. 445, 448, 2S. Ct. 561, 27 L. Ed. 537; California Bank v. Kennedy, 
167 U. S. 362, 366, 17 S. Ct. 831, 42 L. Ed. 198; First National Bank 
in St. Louis v. Missouri, 263 U. 8. 640, 44 S. Ct. 213, 68 L. Ed. 486. 
Confessedly the power to pledge assets to secure a private deposit was 
not granted in specific terms. The contention is that this power is in- 
cidental to the general grant of powers ‘‘necessary to carry on the busi- 
ness of banking . . . by receiving deposits’’; and, hence, is im- 
plied. ; 

There is no basis for the claim that the power to pledge assets is 
necessary to deposit banking. The record is barren of evidence that the 
practice of so pledging assets has ever prevailed among national banks. 
And facets of which we take judicial notice indicate that among national 
banks such action must have been deemed contrary to good banking 


*First National Bank v. National Exchange Bank, 92 U. S. 122, 128, 23 L. Ed. 
679; Logan County Nat. Bank v. Townsend, 139 U. 8S. 67, 73, 11 S. Ct. 496, 35 L. 
Ed. 107; California National, Bank v. Kennedy, 167 U. 8. 362, 17 S. Ct. 831, 42 L. 
Ed. 198; Concord First National Bank v. Hawkins, 174 U. S. 364, 19 S. Ct. 739, 43 
L. Ed. 1007; First National Bank v. Converse, 200 U. S. 425, 439, 26 S. Ct. 306, 50 
L. Ed. 537. Compare MeCormick v. Market, Nat. Bank, 165 U. S. 538, 549, 17 S. Ct. 
433, 41 L. Ed. 817; Merchants National Bank v. Wehrmann, 202 U. S. 295, 26 S. 
Ct. 613, 50 L. Ed. 1036. 

United States v. Robertson, 5 Pet. 641, 8 L. Ed. 257, and Planter’s Bank v. 
Sharp, 6 How. 301, 12 L. Ed. 447, have no application to the National Banking Act. 

7Act of June 3, 1864. ¢. 106, §8, 13 Stat. 101; R. S. $5136; 12 U.S. C. § 24, 
Seventh (12 USCA § 24 (7). 

*Compare Jacob Ruppert, Inc., v. Caffey, 251 U. S. 264, 301, 40 S. Ct. 141, 64 
L. Ed. 260. " 
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practice.t From the establishment of the system in 1864 to March 1, 
1933, 2,159 national banks failed® and there has been much litigation 
arising from their insolvency ; but only two other reported cases have 
been found involving a pledge of assets to secure a private deposit, and 
in those cases, very recent ones, the existence of the power was denied. 
Smith v. Baltimore & O. R. Co. (D. C.) 48 F. (2d) 861°; Id. (C. C. A.) 
56 F. (2d) 799; Illinois Central R. Co. v. Rawlings (C. C. A.) 66 F. 
(2d) 146. In the case at bar, there is a specific finding that the trans- 
action challenged was the only instance in which this bank had ‘ever 
pledged assets to secure a private deposit. Surely action cannot be 
deemed a necessary incident of a business when only a single instance 
has been found in which it was taken. Moreover, even a practice com- 
monly pursued may not be a necessary one.‘ 

To permit the pledge would be inconsistent with many provisions 
of the National Bank Act which are designed to ensure, in case of 
disaster, uniformity in the treatment of depositors and a ratable dis- 
tribution of assets. Compare Davis v. Elmira Savings Bank, 161 U. 8. 
275, 290, 16 S. Ct. 502, 40 L. E. 700. The policy of equal treatment 
was held to preclude, in case of a national bank, even the preference 
under section 3466 of the Revised Statutes (31 USCA § 191), which 
otherwise is accorded to the United States when its debtor becomes 
insolvent. Cook County National Bank v. United States, 107 U. S. 


445, 2 S. Ct. 561, 27 L. Ed. 537. The effect of a pledge is to withdraw 
for the benefit of one depositor part of the fund to which all look for 
protection. Thereby the legitimate expectations of a great body of the 
depositors are defeated. and confidence in the fairness of the national 
banking laws and administration is impaired. It is no answer to say 
that the other depositors are benefited by the increased resources which 
the pledge brings to the bank, or at least are not harmed, since the new 


‘No mention of securing a private deposit in a national bank by a pledge of 
assets or otherwise has been found in any published report of the comptroller (com- 
pare note 6); or in any of the 52 available treatises or text-books on banks and 
banking practice published since 1900; in any of the annual proceedings of the 
American Bankers Association or in any issue of the American Banker’s Journal; 
or in any issue of The Commercial and Financial Chronicle since 1900; or in the 
New York Times Index since 1913. Compare “Contemporary Banking,” by Willis, 
Chapman & Robey (1933), p. 336. 


*Annual Report of Comptroller of the Currency (1932) 148. Federal Reserve 
Bulletin (1933) 144. (Figures from these two sources have been combined.) 


"In that case the parties stipulated, and the District Court found [page 864 of 
48 F. (2d)] that “during, before, and after the said period of February 23, 1928, 
to July 31, 1930, when the said Comptroller was requested by national banks or 
others for an opinion upon the power of national banks to pledge securities to secure 
a private depositor in every instance the Comptroller disapproved of such pledges 
by stating that in his opinion national banks had no such power.” 


‘Compare Federal Reserve Bank v. Malloy, 264 U. S. 160, 167, 44 S. Ct. 296, 
68 L. Ed. 617, 31 A. L. R. 1261. A practice is not within the incidental powers of 
a corporation merely because it is convenient in the performance of an express power. 
Merrill v. Monticello, 138 U. S. 673, 692, 11 S. Ct. 441, 34 L. Ed. 1069; compare 
Beaty v. Knowler, 4 Pt. 152, 168-171 7 L. Ed. 813. 
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funds take the place of the securities pledged and are available to meet 
liabilities. The immediate safety of unsecured creditors depends on 
the bank remaining open and solvent; the pledge reduces the fund of 
quick assets available to meet unusual demands without any assurance 
that the deposit will be used to replenish this fund. 

The fact that this bank had frequently secured private deposits by 
surety bonds lends no support to the contention that the power to pledge 
assets is necessary to carrying on the business of deposit banking. Such 
a practice would likewise be a departure from the policy of equal treat- 
ment of depositors; but the loss to other depositors resulting from such 
action would be far less serious. A pledge withdraws capital assets, 
while the giving of a surety bond merely increases the bank’s expenses. 
There is, however, no finding that among national banks there exists 
the practice of securing by surety bonds some private deposits. If there 
has been such a practice, it must have heen a seeret ene; for reference 
to it has not been found in either official. reports, or the books on bank- 
ing or other publications dealing .with finarcial affairs.® Whether a 
national bank could legally engaye in such a practi¢e- we: have no oc- 
casion to decide.° an ae 

The railway insists that Congress in previding that the Secretary 
of the Treasury might deposit public money in national banks upon 
receiving satisfactory security by ‘‘the deposit of United States bonds 
or otherwise,’’ Act of June 3, 1864, ¢. 106, § 45, 13 Stat. 113,11 assumed 


‘These arguments seem to ignore the realities of the banking business. The 
primary interest of a depositor is that the bank shall be able to pay as and when 
he demands payment. The ability to do so depends not on the bulk of the assets 
but on their liquidity. The law applicable to national banks requires them to main- 
tain as reserves in the form of cash or of cash balances with a federal reserve bank, 
fixed percentages of their demand deposits in order to assure ability to meet prob- 
able demands as they arise; but such reserve is commonly deemed insufficient to 
meet possible emergencies. Because of this, soundly managed banks maintain so- 
called “secondary reserves,” usually in the form of government obligations which can 
be liquidated quickly with little or no loss. The effect of pledging quick assets for 
particular deposits is to reduce the fund available for meeting current demands of 
an unexpected nature. The funds received from the deposit are not necessarily an 
equivalent for the securities withdrawn from available resources. In the first place 
the deposit, in the process of clearing and collection, may serve merely to cancel 
liabilities against the bank. This may mean that there will be fewer competing 
claims in case of insolvency, but it will still be true that the reserves have been de- 
pleted considerably beyond what would be justified by reason of the cancellation of 
the liability. In the second place, to the extent that the deposit represents free 
funds, it is not probable that the deposit will be used to buy other low yield quick 
assets to take the place of those which have been pledged. 
*See note 4. However, compare Lunt, Surety Bonds (1930), 206. 


*Nebraska v. First National Bank of Orleans (C. C.) 88 F. 947, and Interstate 
National Bank v. Ferguson, 48 Kan. 732, 30 P. 237, held in the ease of a deposit of 
publie funds that the practice was legal. Two Attornevs General have expressed 
the opinion that national hanks lacked the pawer to pay for euaranteeing all de- 
positors. 27 Op. Atty. Gen. 37, 40; 27 Op. Atty. Gen. 272, 279. But see 30 Op. 
Atty. Gen. 341, contra. 


"The original national hank act of 1864 had provided merely that the Secretary 
of the Treasury might deposit public moneys in national hanks. By legislation sub- 
sequent to 1864, national banks have been made depositaries of moneys of bankrupt 
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a general power in national banks to pledge their assets to secure de- 
posits; and that the assumption indicates that it intended this power 
to be among the ‘‘incidental’’ powers granted by section 8. But without 
such assumption, the duty of the Secretary to demand a pledge author- 
izes a national bank to make it.12> We may not import into section 8 a 
meaning not derivable from the words of that section and inconsistent 
with other provisions of the act. Moreover, if the railway’s argument 
were sound it would have been unnecessary to amend section 45 as was 
done by the Act of June 25, 1930, c. 604, 46 Stat. 809 (12 USCA § 90), 
which provides: 


*‘Any association may, upon the deposit with it of public money of 
a State or any political subdivision thereof, give security for the safe- 
keeping and prompt payment of the money so deposited, of the same 
kind as is authorized by the law of the State in which such association 
is located in the case of other banking institutions in the State.”’ 


This amendment indicates that Congress believed that the original 
act had not granted general power to pledge assets to secure deposits.1% 
The fact that the amendment was made to-section 45 indicates that the 
power to pledge was granted dnlyas an incident of the public officer’s 
duty to demand a pledg¢. iif, as is suggested, the 1930 amendment was 
passed merely in order to settle doubts as to the power of a national 
bank to pledge its assets to secure deposits, the amendment would 
naturally have been made not to section 45, but to section 8 which con- 


tains the grant of ‘‘incidental’’ powers. 
The railway urges also that since the relation of the bank to its de- 


estates, Act of July 1, 1898, ¢. 541, § 61, 30 Stat. 562 (11 USCA § 101); of Indian 
moneys, Act March 3, 1911, c. 210, § 17, 36 Stat. 1070 (25 USCA § 156); Act May 
25, 1918, ¢. 86, § 28, 40 Stat. 591 (25 USCA § 162); of funds in the hands of the 
receivers of insolvent national banks, Act May 15, 1916, ¢. 121, 39 Stat. 121 (12 
USCA §192); of postal funds, Act May 18, 1916, c. 126, §2, 39 Stat. 159 (39 
USCA § 759); of proceeds from the sale of bonds, Act Sept. 24, 1917, ¢. 56, es, 
40 Stat. 291, amended by Act April 4, 1918, ¢. 44, §5, 40 Stat. 504 (31 USCA 
$771); Act July 9, 1918, c. 142, § 4, 40 Stat. 845 (31 USCA § 722); and of a num- 
ber of other public funds. In all of these statutes the depositor is required to take 
security; but therein likewise nothing is said as to the power of the bank to pledge 
the required securities. Two of these statutes, those relating to deposits of the 
funds of insolvent banks and of bankrupt estates, have reference to the deposit of 
private funds. In some of the legislation, not only national, but state, banks also 
are made depositaries. It is true that Congress cannot make valid a pledge by a 
state bank, but that does not make it any the less likely that Congress intended to 
make valid every pledge by a national bank that would be called for under the 
statute. It would be the duty of a public officer depositing in a state bank to make 
sure that it had the power to give the security required by Congress. 


“Where a statute specifically forbids a preferential pledge, it has been held 
that a public officer’s duty to demand a pledge impliedly gives power to pledge in 
that specific case. Maryland Casualty Co. v. Board of Com’rs, 128 Okl. 58, 260 P. 
1112; 31 Op. Attys. Gen. 41. 


*“Senator Thomas, in introducing the bill, stated in the Senate: “It is a bill 
simply to confer on a national bank the same opportunity for the giving of security 
for the safe-keeping and prompt payment of state and county moneys, as is author- 
ized with reference to state banking institutions.” 72 Cong. R. 6243. 
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positors is that of debtor to creditor, and since a national bank may bor- 
row money, Aldrich v. Chemical National Bank, 176 U. S. 618, 20 S. Ct. 
498, 44 L. Ed. 611, Auten v. United States Nat. Bank, 174 U. S. 125, 
19 8. Ct. 628, 43 L. Ed. 920, and pledge its assets therefor, Wyman v. 
Wallace, 201 U. 8. 230, 26 S. Ct. 495, 50 L. Ed. 738, it may likewise 
pledge assets to secure a private deposit. The fallacy of this contention 
has been many times exposed.14 The difference between deposits and 
loans is fundamental and far-reaching. The amount of the deposits is 
commonly accepted as a measure of the bank’s success; an increase of 
deposits as evidence of increased prosperity. The depositor does not 
think of himself as lending money to the bank. The modern deposit 
grew out of the older form of deposit in which the fund was held sepa- 
rate and intact, and the sole purpose of the deposit was safe-keeping. 
Safe-keeping is still a very important function of deposit banking; and 
from the point of view of most depositors the chief one.1* Borrowing 
by a bank (as distinguished from a rediscount) is commonly regarded 
as evidence of weakness.16 Often the loan is made in the hope of 
averting insolvency. Loans made by one bank to another commonly in- 
volve a pledge of assets, since only upon such a condition is the trans- 
action possible. Wyman v. Wallace, supra. 

Second. The receiver is not estopped to deny the validity of the 
pledge. The railway’s argument is that the bank could not set up the 
defense of ultra vires since it had the benefit of the transaction; and 
that the receiver, as its representative, can have no greater right. Neither 
branch of the argument is well founded. The bank itself could have 
set aside this transaction. It is the settled doctrine of this court that 
no rights arise on an ultra vires contract, even though the contract has 
been performed; and that this conclusion cannot be circumvented by 


4Harmers’ & Merchants’ State Bank v. Consolidated School District, 174 Minn. 
286, 291, 219 N. W. 163; State Bank of Commerce v. Stone, 261 N. Y. 175, 184 
N. E, 750; Divide County v. Baird, 55 N. D. 45, 52, 212 N. W. 236, 51 A. L. R. 296; 
Commercial Banking & Trust Co. v. Citizens’ Trust & Guaranty Co., 153 Ky. 566, 
574, 156 S. W. 160, 45 L. R. A. (N. S.) 950, Ann. Cas. 1915C, 166; 27 Colum. Law 
Rev. 88; 79 U. of Penn. Law Rev. 608, 614. 


To insure fulfillment of this function the government subjects national banks 
to close and constant supervision so as to maintain the solvency of the bank. It is 
made a crime to accept a deposit with knowledge of insolvency. Only when the 
bank’s condition measures up to the prescribed standards of safety and liquidity 
may deposits be received. 

Though large deposits frequently represent loans by the bank to the depositor, 
this is less likely to be true of small accounts. Out of 30,556,105 accounts reported 
by 5,500 licensed member banks of the Federal Reserve System, 29,482,384 were 
under $2,500 and the average size of these accounts was $189. Federal Reserve 
Bulletin, July, 1933, p. 454. 

“The Comptroller of the Currency has insisted on the distinction between de- 
posits and borrowings and has stated that to list borrowings as deposits—e. g., as 
certificates of deposit—is a grave misrepresentation of the condition of the bank. 
Annual Report 1890, p. 13; 1892, p. 39. 

“The fact that more than one-half of the national banks reporting were not 
borrowing from any source is additional evidence of the stability of the national 
banking system.” Annual Report of Comptroller of the Currency (1922), p. 26. 
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erecting an estoppel which would prevent cha!lenging the legality of a 
power exercised. California Nat. Bank v. Kennedy, 167 U. 8. 362, 17 
S. Ct. 831, 42 L. Ed. 198; MeCormick v. Market Nat. Bank, 165 U. S. 
538, 17 S. Ct. 4383, 41 L. Ed. 817; Central Transportation Co. v. Pull- 
man’s Palace-Car Co., 189 U. S. 24, 11 S. Ct. 478, 35 L. Ed. 55.17 
But even if the bank would have been estopped from asserting lack of 
power, its receiver would be free to challenge the validity of the pledge. 
The unauthorized pledge reduced the assets available to the general 
creditors. It is the duty of the receiver of an insolvent corporation to 
take steps to set aside transactions which fraudulently or illegally reduce 
the assets available for the general creditors, even though the corpora- 
tion itself was not in a position to do so.!§ 

Third. The receiver may assert the invalidity of the pledge without 
making restitution by paying the pledgee’s claim in full. The railway’s 
argument to the contrary is that when as a result of an ultra vires con- 
tract one of the parties is enriched at the expense of the other, the law 
creates an obligation to repay ex aequo et bono to the extent of the 
enrichment. The argument if applicable would not help the railway. 
Such claim under the doctrine of unjust enrichment is assimilated to an 
obligation of contract; and does not, in the absence of an identifiable 
res!® and a constructive trust based on special circumstances of mis- 
conduct, confer a preference over other creditors. The pledge here 
challenged having failed because illegal, the railway is entitled only to 
a dividend as a general creditor.*° Its right thereto is conceded. 

Affirmed. 


“See, also, Pearce v. Madison & I. R. Co., 21 How. 441, 16 S. Ct. 184; Thomas 
v. West Jersey R. Co., 101 U. S. 71, 25 L. Ed. 950; Pennsylvania R. Co. v. St. Louis, 
ete., R. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 L. Ed. 83; Oregon R. & Nav. Co. v. 
Oregonian R. Co., 130 U. S. 1, 9 S. Ct. 409, 32 L. Ed. 837; Concord First Nat. Bank 
v. Hawkins, 174 U. S. 364, 19 S. Ct. 739, 43 L. Ed. 1007; De La Vergne, ete., Co. v. 
German Savings Inst., 175 U. S. 40, 20 S. Ct. 20, 44 L. Ed. 65. 

And on the matter of estoppel in pledge cases, see authorities cited in note 14. 
Also Smith v. Baltimore & Ohio R. Co. (D. C.) 48 F. (2d) 861, 869, ‘affirmed 
(Cc. C. A.) 56 F. (2d) 799; contra: State Bank of Commerce v. Stone, 261 N. Y. 
175, 184 N. E. 750. Also compare West Penn Chemical & Mfg. Co. v. Prentice 
(C. C. A.) 236 F. 891. 


*King v. Pomeroy (C. C. A.) 121 F. 287; Hamor v. Taylor-Rice Engineering 
Co. (C. C.) 84 F. 392, 399; In re O’Gara & McGuire, Ine. (D. C.) 259 F. 935, 936; 
In re K-T Sandwich Shoppe (D. C.) 34 F. (2d) 962, 963; Shooter’s Island Ship- 
yard Co. v. Standard Shipbuilding Corp. (C. C. A.) 293 F. 706. 


*The claimant has the burden of identifying the property in its original or 
altered form. Schuyler v. Littlefield, 232 U. S. 707, 34 S. Ct. 466, 58 L. Ed. 806. 
It is not enough to show that at the time of receipt the general assets of the in- 
solvent were increased or that debts were discharged. Wuerpel v. Commercial Ger- 
mania Trust & Savings Bank (C. C. A.) 238 F. 269, 272, 273; Knauth v. Knight 
(C. C. A.) 255 FP. 677; State Bank of Winfield v. Alva Security Bank (C. C. A.) 
232 F. 847; In re See (C. C. A.) 209 F. 172; In re Dorr (C. C. A.) 196 F. 292; 
City Bank v. Blackmore (C. C. A.) 75 F. 771; compare St. Louis & S. F. R. Co. v. 
Spiller, 274 U. S. 304, 311, 47 S. Ct. 635, 71 L. Ed. 1060; Cunningham vy. Brown, 
265 U.S. 1, 44 S. Ct. 424, 68 L. Ed. 873. 


*Compare Blakey v. Brinson 286 U. S. 254, 52 S. Ct. 516, 76 L. Ed. 1089, 82 
A. L. R. 1288; Handelsman v. Chicago Fuel Co. (D. C.) 6 F. (2d) 163. 
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GIFT TO CHILDREN NOT SUBJECT TO 
INHERITANCE TAX 





In re Pine’s Estate, Surrogate’s Court, Westchester County, 268 N. Y. 
Supp. 37 





An agreement, under which a person pays money to a mortgage 
company and the company agrees to issue guaranteed mortgage 
certificates in favor of his children, pay the interest thereon to the 
children, hold the certificates for a period of twenty-five years and 
then turn the certificates over to the children, is not valid as a trust 
because of the tying up of the fund for the twenty-five year period; 
but the agreement creates a valid gift in favor of the children and 
the fund is not a part of the donor’s estate upon his death and con- 
sequently is not subject to an inheritance tax. 


In the matter of the transfer tax on the estate of Sullivan M. Pine. 
On application for an order assessing tax on estate and asking for con- 
struction of a certain agreement. 

Order in accordance with opinion. 

Peck & Schmidt,.of Port Chester, for petitioners. 

Edgar Hirschberg, of New York City (Thomas P. McLaughlin, of 
New York City, of counsel), for State Tax Commission. 


SLATER, S.—This matter is before me in my ministerial capacity 
upon an application for an order assessing tax on the estate and asking 
for a construction of an agreement, dated the 31st day of December, 
1925, and executed by the decedent and the Lawyers’ Westchester Mort- 
gage & Title Company of White Plains, N. Y., in order to determine 
whether certain funds deposited by the decedent with the said company 
pursuant to its terms are taxable. The following is a copy of the agree- 
ment entered into between the decedent and the said mortgage company : 


‘‘This agreement entered into this 3lst day of December, 1925, by | 
and between Sullivan M. Pine, residing at King Street, Port Chester, 
New York, party of the first part and the Lawyers’ Westchester Mort- 
gage and Title Company, a domestic corporation having its principal 
place of business at 160 Main Street, White Plains, New York, party 
of the second part, 

‘*Witnesseth, that whereas, the party of the first part is desirous of 
investing one hundred thousand ($100,000.00) dollars in guaranteed 
mortgage certificates of the Lawyers’ Westchester Mortgage and Title 
Company, 

‘“Now therefore, in order that said investment may be in such man- 
ner and under such conditions as may be mutually agreed upon by and 
between the parties hereto and in consideration of one ($1.00) dollar 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1425. 





306 THE BANKING LAW JOURNAL 


in hand paid and further consideration of payment of interest by said 
Lawyers’ Westchester Mortgage Title Company on said amount at 
the rate of five and one-half (54%) per cent. per annum payable semi- 
annually, as will be hereinafter more particularly referred to, the party 
of the first part agrees to turn over to the Lawyers’ Westchester Mort- 
gage and Title Company, the sum of one hundred thousand ($100,- 
000.00) dollars and the said Company agrees with the party of the first 
part to guarantee payment of the said principal sum with interest 
thereon at five and one-half (53%) per cent., semi-annually for the 
period of twenty-five (25) years. 

‘‘And the said Lawyers’ Westchester Mortgage and Title Company, 
further agrees to issue its guaranteed mortgage certificates in the sum 
of one hundred thousand ($100,000.00) dollars, as follows, viz :— 

To James T. Pine, King Street 


Port Chester, New York $50,000.00 
To Mildred P. Martin, of 
Midway, Kentucky 50,000.00 


“*The interest on said fifty thousand ($50,000.00) dollars upon the 
guaranteed mortgage certificates issued to James T. Pine shall be paid 
semi-annually during his life time and upon his death to his children 
or the issue of any deceased child or children then surviving him if such 
event occurs before the expiration of twenty-five years. 

‘“The interest on said fifty thousand ($50,000.00) dollars upon the 
guaranteed mortgage certificate issued to Mildred P. Martin shall be 
paid semi-annually during her life time and upon her death to her 
children or the issue of any deceased child or children then surviving 
her if such event occurs before the expiration of twenty-five (25) years. 

““It is further agreed between the parties hereto that said certificates 
shall remain in the possession of the party of the second part for the 
said period of twenty-five (25) years subject however to examination, 
audit and inspection. 

‘‘The Lawyers’ Westchester Mortgage & Title Company, reserves 
unto itself the right in event that the principal of any mortgage upon 
which certificates have been issued being paid, to issue new certificates 
in like sum upon a new mortgage or mortgages and to change the rate 
of interest January 1st, 1936 and January Ist, 1946 if the prévailing 
rate of interest has been reduced from six (6%) per cent. That on 
January Ist, 1951 said certificates so held to be turned over to James T. 
Pine and Mildred P. Martin fully guaranteed as to principal and inter- 
est by the Lawyers’ Westchester Mortgage and Title Company. 

“*It is understood that if the principal sum is paid to the party of 
the second part in installments that James T. Pine and Mildred P. 
Martin shall be credited with equal amounts.’’ 


Sullivan M. Pine died April 19, 1933. He left a will which was ad- 
mitted to probate by the surrogate of Westchester county. Details of 
the will are immaterial. It is sufficient to say that the instant proceed- 
ing is instituted to fix the amount of the tax, as well as to determine 
whether the money deposited under said agreement is a part of the 
estate and taxable. It is conceded by attorneys for the estate and for 
the state tax commission that the attempted trust and the consequent 
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tie-up of the sum of $100,000 for a period of twenty-five years is void. 
It is the contention of the state tax commission that the whole agree- 
ment is void. With this I do not agree. A contract may be valid in 
part and void in part. The contract between the decedent and the mort- 
gage company as to the fund, its investment, and the beneficiary, re- 
mains intact. The contract is to the effect that the decedent shall turn 
over $100,000 and the company shall invest it in its guaranteed mort- 
gage certificates, with interest at the rate of 5} per cent. per annum 
payable semiannually. The money was turned over and the mortgage 
certificates were issued to James T. Pine and Mildred P. Martin, the 
children of the decedent Sullivan M. Pine. The company agrees to 
guarantee payment of said principal sum with interest thereon, and 
said company further agrees to issue its guaranteed mortgage certificates 
as follows: James T. Pine, $50,00; Mildred P. Martin, $50,000. 

There is further agreement with regard to the possession of the cer- 
tificates, with a reservation to the company to substitute certificates, 
and the further agreement as to turning them over on January 1, 1951, 
to said James T. Pine and Mildred P. Martin. 

Contracts for the benefit of third persons have been the source of 
much judicial discussion. The legal doctrine which accords the right 
of third persons on such contracts, in this instance the son and daughter 
of the decedent, is sét out in Lawrence v. Fox, 20 N. Y. 268. The more 
recent case of Seaver v. Ransom, 224 N. Y. 233, 236, 240, 120 N. E. 
639, 641, 2 A. L. R. 1187, amplifying Lawrence v. Fox, says: ‘‘The 
course of the late decisions is to enlarge, not to limit the effect of that 
case.’’ 

There has been a gradual widening of the doctrine of Lawrence v. 
Fox, supra, until today the beneficiary of a promise clearly designated 
as such is seldom left without a remedy. Ultramares Corporation v. 
Touche, 255 N. Y. 170-180, 174 N. E. 441, 74 A. L. R. 1139. In every 
case in which action has been sustained there has been a debt or duty 
owing to the party claiming to sue on the promise, and it has been held 
that the right of third persons to recover on a contract made by other 
parties for his benefit must rest upon the peculiar circumstances of each 
case. Judge Pound, writing for the court in Seaver v. Ransom, supra, 
defined the right of a beneficiary to sue on contracts made for his bene- 
fit, referring, first, to cases where there was a pecuniary obligation run- 
ning from the promisee to the beneficiary ; and, secondly, to cases where 
the contract was made for the benefit of the wife, as in Buchanan v. 
Tilden, 158 N. Y. 109, 52 N. E. 724, 44 L. R. A. 170, 70 Am. St. Rep. 
454, and Bouton v. Welch, 170 N. Y. 554, 63 N. E. 539, affianced wife 

(De.Cieco v. Schweizer, 221 N. Y. 431, 117 N. E. 807, L. R. A. 1918E, 
1004, Ann. Cas. 1918C, 816), for a child (Todd v. Weber, 95 N. Y. 181, 
193, 47 Am. Rep. 20; Matter of Kidd’s Estate, 188 N. Y. 274, 80 N. E. 
924) of a party to the contract; thirdly, to public contract cases. See 
Davison v. Lissberger (Second Department) 228 App. Div. 831, 240 
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N. Y. S. 883, affirmed 255 N. Y. 597, 175 N. E. 329; Knowles v. Erwin, 
43 Hun, 150, affirmed 124 N. Y. 633, 26 N. E. 759 (a father and child 
case). 

In the instant case the beneficiaries of the contract are the two 
children of the decedent. It was the love and affection or the moral 
sense of the husband and the parent that imposed such obligations in 
the cases cited. The contract was intended for the benefit of the two 
children. Durnherr v. Rau, 135 N. Y. 219, 32 N. E. 49. When it came 
to their knowledge, they had the right to adopt and enforce it. Gifford 
v. Corrigan, 117 N. Y. 257, 258, 22 N. E. 756, 6 L. R. A. 610, 15 Am. St. 
Rep. 508; Buchanan v. Tilden, supra; Lawrence v. Fox, supra. It was 
a legal agreement. 

It would seem that the contract affords a remedy to individuals be- 
longing to one of the classes for whose benefit it was given. There was 
a plain intent by the decedent to secure some benefit to his two children. 
Skinner Bros. Mfg. Co., Ine., v. Shevlin Engineering Co., Inc., 231 App. 
Div. 656, 658, 248 N. Y. S. 380, affirmed 257 N. Y. 562, 178 N. E. 795. 

The claim did not depend upon a deed, or grant, nor was it testa- 
mentary in its character, but was the outgrowth of a contract founded 
upon a valuable consideration, is enforceable, and therefore the $100,000 
named in the contract is not a part of the estate now subject to tax. 
The contract created a gift in praesenti to be executed at once. Watkins 
v. Reynolds, 123 N. Y. 211, 25 N. E. 322. The devolution of the prop- 
erty did not take place under the will of the decedent, but such devolu- 
tion did take place under the contract above referred to. 

The attorney for the estate has submitted the valuation of stocks 
and bonds left by the decedent. Unless objection is made by the at- 
torney for the state tax commission, the quotations of security values 
so given will be accepted. 

Submit pro forma order of taxation in conformity with this opinion. 


s 


RIGHTS, UNDER COLLECTION CODE, OF DE- 
POSITOR TAKING DRAFT FOR CHECK 


People ex rel. Nelson, Auditor, v. Dennhardt, Supreme Court of Illinois, 
188 N. E. Rep. 464 





Under subd. 2 of see. 13 of the Bank Collection Code (Illinois), 
where a depositor draws a check against his deposit, presents it for 
payment but receives, instead of cash, a draft on another bank, and 
is unable to collect the draft because of the failure of the bank on 
which the check is drawn, the depositor will be entitled to a prefer- 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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ence in payment over the other depositors and creditors of the failed 
bank. 

This is probably an interpretation of the statute not contemplated 
by those who drafted it. The statute in question provides that, 
where an item is presented to the drawee bank for payment, the de- 
posit being sufficient to pay the item, and the bank fails after having 
charged the item to the account of the drawer, but without having 
paid the item, the assets of the bank shall be impressed with a trust 
in favor of the owner of the item. This provision, by itself, may be 
broad enough to cover the present situation. But the title of the 
statute is ‘‘Bank Collection Code’’ and it deals in general with the 
rights of parties to collection transactions. It would seem that the 
provision was intended to apply to the presentment of a check, or 
other item, by a collecting agent, where the owner of the paper is 
not present and has no direct control over the matter. The present 
case does not, strictly speaking, involve a collection transaction. It 
involves the presentment of a check by the drawer for payment. He 
was present in person. He did not have to take a draft if he did 
not want to. He could have demanded payment in cash and, if re- 
fused, could have taken legal steps to recover his deposit. Instead, 
he permitted the bank to give him a draft. This decision, appar- 
ently, makes every holder of a bank draft in Illinois a preferred 
creditor upon the failure of the bank. The general rule is that the 
holder of a draft is not a preferred creditor unless specifically made 
so by statute. And there are such statutes in some states. 

In the January issue of the Journal is another decision of the 
Illinois Supreme Court, McQueen v. Randall, 187 N. E. Rep. 286, 
which holds, under the same statute, that a depositor who has his 
check certified and still retains it at the time of the failure of the 
bank and thereafter presents it for payment is a preferred creditor. 
It is clear that these decisions make the statute under discussion ap- 
plicable to cases which, in no way, involve check collection transac- 
tions. 

Note: See People v. State Bank, another decision of the Illinois 
Supreme Court, on page 320 of this issue, in which a holder of a 
draft was not allowed a preference. 


Suit by the People, on the relation of Oscar Nelson, Auditor of 


Public Accounts, for the dissolution of and liquidation of the assets of 
the Manufacturers’ State Bank of East Moline, wherein E. C. Denn- 
hardt, township treasurer, filed a petition asking that a certain amount 
of bank’s assets be impressed with a trust in his favor. Decree in ac- 
cordance with petition, and the auditor and receiver bring error. 


Affirmed. 
Otto Kerner, Atty. Gen., and James M. Johnston, of Moline (George 


W. Hunt, of Peoria, of counsel), for plaintiffs in error. 


DE YOUNG, J.—The auditor of public accounts, on September 25, 
1931, took possession of the assets and business of the Manufacturers’ 


State Bank of East Moline, in Rock Island county, and, on October 30, 


1931, appointed Oscar Ohlweiler receiver of the bank. The people of 
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the state, on the relation of the auditor, on December 14, 1931, filed a 
bill in the circuit court of Rock Island county for the dissolution of the 
bank and the liquidation of its assets. E. C. Dennhardt, treasurer of 
township 18 north, range 1 east of the fourth principal meridian, by his 
verified petition filed in the proceeding, claimed $4,655.69 and asked 
that the bank’s assets be impressed with a trust in his favor for that 
amount. A decree was entered in accordance with the prayer of the 
petition. To reverse that decree, the auditor and the receiver prosecute 
this writ of error. 

For a considerable period prior to September 24, 1931, E. C. Denn- 
hardt, as township treasurer, had money on deposit in the Manufactur- 
ers’ State Bank of East Moline. On that day he drew a check upon his 
account for $4,653.38 and presented it at the bank for payment. In- 
stead of paying the check in money, as Dennhardt had requested, an 
officer of the bank issued a draft drawn on the Continental Illinois Bank 
& Trust Company of Chicago. The draft was for the amount of the 
check and was made payable to Dennhardt in his official capacity. The 
Manufacturers’ State Bank stamped the check paid and charged it to 
the drawer’s account. Dennhardt, on the same day, deposited the draft 
in the State Bankk of East Moline for collection and that bank immedi- 
ately mailed the draft to the Continental Illinois Bank & Trust Com- 
pany. On the next day, the Manufacturers’ State Bank failed to open, 
and the drawee in the draft, for that reason, refused to pay the draft 
and returned it to the State Bank of East Moline. The draft was pro- 
tested in Chicago, and the protest fees, $2.31, were added to the face of 
the draft, making $4,655.69, the amount for which Dennhardt claimed 
a preference in payment over the general creditors of the closed bank. 

The defendant in error bases his claim to a preference upon subdi- 
vision 2 of section 13 of ‘‘An Act defining the relations between banks 
and their depositors with respect to the deposit and collection of checks 
and other instruments payable in money,’’ approved July 8 1931. 
(Laws of 1931, p. 675; Smith-Hurd Rev. St. 1931, e. 98, § 231, subd. 2, 
p. 1982; Cahill Rev. St. 1931, c. 16a, par. 37, subd. 2, p. 177. The per- 
tinent part of that paragraph reads: ‘‘When a drawee or payor bank 
has presented to it for payment an item or items drawn upon or payable 
by or at such bank and at the time has on deposit to the credit of the 
maker or drawer an amount equal to such item or items and such drawee 
or payor shall fail or close for business as above, after having charged 
such item or items to the account of the maker or drawer thereof or 
otherwise discharged his liability thereon but without such item or items 
having been paid or settled for by the drawee or payor either in money 
or by an unconditional credit given on its books or on the books of any 
other bank, which has been requested or accepted so as to constitute such 
drawee or payor or other bank debtor therefor, the assets of such drawee 
or payor shall be impressed with a trust in favor of the owner or owners 
of such item or items for the amount thereof, or for the balance payable 
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upon a number of items which have been exchanged, and such owner or 
owners shall be entitled to a preferred claim upon such assets, irrespec- 
tive of whether the fund representing such item or items can be traced 
and identified as part of such assets or has been intermingled with or 
converted into other assets of such failed bank.’’ 

The first contention which the plaintiffs in error make to obtain a 
reversal of the decree is that the act in question is void because it pur- 
ports to amend the General Banking Act without having been submitted 
to a vote of, and approval by, the people as required by section 5 of 
article 1 of the Constitution. The relevant part of that section pro- 
vides: ‘‘No act of the general assembly authorizing or creating corpora- 
tions or associations with banking powers, whether of issue, deposit or 
discount, nor amendments thereto, shall go into effect or in any manner 
be in force unless the same shall be submitted to a vote of the people at 
the general election next succeeding the passage of the same, and be 
approved by a majority of all the votes cast at such election for or 
against such law.’’ The same question was considered in McQueen v. 
Randall, 353 Ill. 231, 187 N. E. 286, and it was there decided that the 
act assailed was not an amendment of the Banking Act. It follows that 
submission of the former to a vote of the people and its approval by a 
majority of the votes cast at an election were not conditions precedent 
to the taking effect of the act. 

The plaintiffs in error further contend that the act amends section 
154 of the General Banking Act without complying with the require- 
ment of section 13 or articie 4 of the Constitution that ‘‘no law shall 
be revived or amended by reference to its title only, but the law revived, 
or the section amended, shall be inserted at length in the new act.”’ 
Since the act of July 8, 1931, is not an amendment of the General 
Banking Act, the contention that the former amends a particular sec- 
tion of the latter cannot be sustained. 

The second subdivision of section 13 of the act is challenged on the 
ground that it selects certain creditors of a closed bank and impresses 
the funds of the bank with a trust in their favor to the exclusion of 
other creditors of the same class in violation of section 22 of article 4 
of the Constitution. The section invoked prohibits the passage of local 
or special laws in twenty-three enumerated cases, none of which con- 
cerns banks, and concludes with the sentence that, ‘‘In all other cases 
where a general law can be made applicable, no special law shall be en- 
acted.’’ An act which is general in its nature and uniform in its opera- 
tion upon all persons coming within its scope is a general law. Cum- 
mings v. City of Chicago, 144 Ill. 563, 33 N. E. 854; Park v. Modern 
Woodmen of America, 181 Ill. 214, 54 N. E. 932; People v. People’s 
Gas Light & Coke Co., 205 Ill. 482, 68 N. E. 950, 98 Am. St. Rep. 244. 
A law is general, not because it embraces all the governed, but because 
it may embrace all when they are similarly situated and come within its 
provisions. Hawthorn v. People, 109 Ill. 302, 50 Am. Rep. 610; People 
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v. Kaelber, 253 Ill. 552, 97 N. E. 1068. A law broad enough to reach 
every portion of the state and to embrace within its provisions every 
person or thing distinguished by characteristics sufficiently marked and 
important to make them clearly a class by themselves, is not a special or 
local, but a general law, even though there may be but one member of 
the class, or one place on which it operates. West Chicago Park Com’rs 
v. MeMullen, 134 Ill. 170, 25 N. E. 676, 10 L. R. A. 215; People v. Gra- 
ham, 301 Ill. 446, 134 N. E. 57. The act of July 8, 1931, operates uni- 
formly upon all banks and persons that come within the scope of its pro- 
visions, and it is therefore a general and not a special law. 

The plaintiffs in error argue, however, that subdivision 2 of section 
13 of the act has no rational basis for the classification by which certain 
creditors of the bank are given a preference over other creditors and, 
consequently, that the uniformity in the operation of a law required by 
section 22 of article 4 of the Constitution is defeated. The paragraph 
provides, when an instrument for the payment of money is presented to 
the bank upon which it is drawn and the drawer has on deposit suffi- 
cient money to pay it and the bank fails after having charged the in- 
strument to the drawer’s account without having paid it or substituted 
the liability of another bank for it, that the assets of the drawee shall 
be impressed with a trust in favor of the holder of the instrument and 
_ he shall be entitled to a preferred claim thereon without regard to the 
question whether the fund representing the instrument can be traced 
and identified as part of such assets or has been intermingled with or 
converted into other assets of the failed bank. The presentation and 
surrender of such an instrument to the bank upon which it is drawn, the 
deduction by that bank of the face or amount of the instrument from 
the drawer’s account without actual payment or satisfaction in some 
other form may afford a reasonable basis for the creation by the legis- 
lative power of a trust relationship, and the consequent right to a 
preference in payment over the insolvent drawee’s general creditors. It 
cannot be said that the second paragraph selects certain creditors, and 
without a difference in situation, arbitrarily grants them a preference 
over other creditors of the same class. 

The plaintiffs in error argue that the Legislature intended the act 
approved July 8, 1931, to apply only where a bank acts as agent for the 
purpose of making collection and that the drawer of a check or other 
instrument for the payment of money, who presents it to the bank upon 
which it is drawn and requests payment, does not present it as an item 
for collection. The provisions of subdivision 2 of section 13 of the act 
extend beyond the subject of a bank’s agency to make collection of the 
items intrusted to it. The paragraph provides that, under the condi- 
tions stated, the assets of the drawee shall be impressed with a trust and 
no limitation is imposed respecting the person who presents the check 
or other instrument for the payment of money. By charging the draw- 
er’s account with the amount of the check or instrument presented, that 
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amount is in effect taken from his account and held in trust by the bank 
for the legal holder of the check or other instrument. The defendant in 
error did not request the draft on the Continental Illinois Bank & Trust 
Company and his right to a preference became fixed regardless of the 
issuance of the draft. Under the facts shown by the evidence the statute 
specifically impressed the assets of the closed bank with a trust in favor 
of the defendant in error and he is entitled to a preference in payment 
over the bank’s general creditors for the amount claimed. 

The decree of the cireuit court is affirmed. Decree affirmed. 

















TIME FOR PRESENTMENT OF OUT-OF-TOWN 
CHECK 






Keenan v. McClure, Supreme Court of Nebraska, 252 N. W. Rep. 204 










Syllabus by the Court. 

1. Although technically taxes can be paid only in lawful money 
of the United States, checks on banks are made to take the place of the 
actual cash, in that the check itself is a means of obtaining the money 
of the drawer from the bank for the holder. 

2. Checks are not designed for circulation as a medium of exchange, 
and should be presented for payment with dispatch and diligence con- 
sistent with the circumstances of the case and the transaction of other 
commercial business. 

3. Holder of a check must use due diligence in obtaining money, 
and must present it and demand payment within a reasonable time. 

4. In case holder of check and bank upon which it was drawn are 
in different places, the payee of the check is not guilty of such negli- 
gence as will shift loss to him on account of bank’s insolvency, if he 
deposits it so it may be forwarded by mail for presentment on the next 
secular day after it is received. 

5. Drawer of check assumes risk of drawee bank’s insolvency dur- 
ing reasonable period for presentment, so if drawee bank fails before 
holder has had a reasonable time to present check for payment, the loss 
must fall upon the drawer of check. 

6. Where bank, loeated in different place than where check was 
given for redemption from tax sale and in payment of taxes, failed on 
day following that on which check was given, county’s lien for taxes 
was not satisfied by virtue thereof, regardless of fact that check was 
never actually deposited in county depository; the necessity for pres- 
entation and demand of check being obviated by the failure of drawee 
bank before reasonable period for presentment. 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1233. 
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Suit by Charles E. Keenan against Nellie Frances McClure and 
another, impleaded with Dakota County, Nebraska, and Harry Rock- 
well, County Treasurer of Dakota County, Nebraska. From an adverse 
supplemental decree, Dakota County and Harry Rockwell, County 
Treasurer, appeal. 

Reversed. 

Malcolm R. Smith, of Dakota City, and Sidney T. Frum, of South 
Sioux City, for appellants. 

W. V. Steuteville, of Sioux City, Iowa, for appellee Keenan. 

Sherman W. McKinley, Jr., of Sioux City, Iowa, for appellee Me- 
Clure. 


LANDIS, D. J.—This is a suit to foreclose a mortgage. In the 
decree the trial court ordered that the issue raised by the pleadings as 
to the validity of certain taxes and tax sales be continued for further 
hearing. A supplemental decree was entered declaring the mortgaged 
premises free and clear of taxes for the years 1927, 1928, and 1929. 
From this supplemental decree Dakota county and Harry Rockwell, 
county treasurer, appeal, being defendants below and appellants here. 
There is no objection to the original decree of foreclosure. Charles E. 
Keenan, mortgagee, plaintiff below, secured confirmation of the sale of 
the mortgaged premises in him, a cancellation of the taxes, and is ap- 
pellee here. 

It appears from the record that appellee was holder of a tax sale 
certificate and paid subsequent taxes for the year 1928. On December 
5, 1930, Nellie McClure, mortgagor, appeared at the county treasurer’s 
office about 3 o’clock p. m., and gave to Harry Rockwell, county treas- 
urer, her check for $678.10 on the First National Bank of Sioux City, 
Iowa. This check was intended to pay for the redemption from tax sale 
in the amount of $471.40, and taxes for the year 1929 in the sum of 
$206.70. Redemption certificate and tax receipt were thereupon issued 
by the county treasurer. Notice of redemption was received by appellee 
by mail, whereupon he promptly went to the office of the county treas- 
urer, surrendered his certificate of sale and received county treasurer’s 
check for the redemption money and at once cashed same. All of these 
matters occurred before any of the parties knew of the failure of the 
First National Bank of Sioux City, Iowa, which closed its doors Decem- 
ber 6, 1930, at noon. 

Appellee knew in the late afternoon of December 6, that the McClure 
check was on the failed bank as is evidenced by the conversation between 
him and the county treasurer. 

When the county treasurer made his monthly settlement, about 
January 2, 1931, he used as a voucher the original tax sale certificate 
surrendered to him, upon which is indorsed ‘‘Paid & Canceled. John 
Sohn Board of Commissioners, Dakota county, Nebr.’’ 

When the First National Bank of Sioux City, Iowa, failed, Nellie 
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McClure had on deposit therein $981.60. A check given by her on this 
account on the afternoon of December 5, 1930, which was deposited in 
and forwarded direct by the Nebraska State Bank of South Sioux City, 
Nebraska, was paid in due course. The same mail on the afternoon of 
December 5, 1930, after banking hours, carried direct remittances to 
the First National Bank of Sioux City, Iowa, from Nebraska State Bank, 
South Sioux City, Nebraska, and the Bank of Dakota City, Dakota City, 
Nebraska. 

The bank of Dakota City was the depository bank for Dakota county, 
located at Dakota City, Nebraska, the county seat, and where the county 
treasurer deposited the county funds. This bank, December 5, 1930, in 
the afternoon mail in question sent to the First National Bank of Sioux 
City, lowa, its letter of remittance with checks and the same was not 
cleared, but returned. This letter of remittance contained items for- 
merly deposited by the county treasurer on the First National Bank of 
Sioux City, Iowa, and none of these were paid, but returned. 

The McClure check was never actually deposited by the county treas- 
urer in the depository bank at Dakota City, but on December 8, 1930, 
he was informed by the Bank of Dakota City that no items on the failed 
bank would be received. Later, on inquiry at Sioux City, Iowa, of the 
officials in charge of the failed First National Bank, he found he had no 
claim against the bank and that the check would not be honored. 

On March 5, 1931, the county treasurer wrote the appellee advising 
him that he had canceled the redemption certificate and the receipt for 
the 1929 taxes which he had issued. Appellee’s attorney advised the 
county attorney of Dakota county that, if an effort would be made by 
the county to collect the amount represented by the McClure check out 
of the dividends which were payable on her account in the failed bank, 
he would give them all the assistance possible and would stipulate that 
any effort which was made toward the collection of the check would not 
prejudice the rights of appellants in the further litigation, if further 
litigation were necessary. 

First should be determined what was the reasonable time the county 
treasurer had under the circumstances of this case in which to present 
for payment the check received by him. 

Technically taxes can only be paid in lawful money of the United 
States, but cheeks on banks are made to take the place of the actual 
cash, in that the check itself is the means of obtaining the money of the 
drawer from the bank for the holder. 

Under our Negotiable Instruments Law, chapter 62, Comp. St. 1929. 
it is provided that ‘‘a check of itself does not operate as an assignment 
of any part of the funds to the credit of the drawer with the bank.’’ 
Comp. St. 1929, § 62-1606. ‘‘A check must be presented for payment 
within a reasonable time after its issue or the drawer will be discharged 
from liability thereon to the extent of the loss caused by the delay.’’ 
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Comp. St. 1929, § 62-1603. Where a check is deposited which is pay- 
able in another city, it is exercise of ordinary care upon the part of the 
bank to forward the item by mail not later than the business day next 
following its receipt direct to the bank upon which it is drawn. Comp. 
St. 1929, § 62-1805. 

Checks are not designed for circulation as a medium of exchange, 
and should be presented for payment with dispatch and diligence con- 
sistent with the circumstances of the case and the transaction of other 
commercial business. The holder of a check is bound to use due dili- 
gence in obtaining the money, and must present it and demand payment 
within a reasonable time. 

In the instant case there are no special circumstances reflected by 
the evidence except that the holder of the check and the bank upon 
which it was drawn were in different places. Under such a status it is 
the almost universal rule that the payee of the check is not guilty of 
such negligence as will shift the loss to him if he deposits it so it may be 
forwarded by mail for presentment on the next secular day after it is 
received. Scroggin v. McClelland, 37 Neb. 644, 56 N. W. 208, 22 L. R. 
A. 110, 40 Am. St. Rep. 520; Anderson v. Rodgers, 53 Kan. 542, 36 P. 
1067, 27 L. R. A. 248; Lewis, Hubbard & Co. v. Montgomery Supply 
Co., 59 W. Va. 75, 52 8. E. 1017, 4 L. R. A. (N. 8S.) 132; Gifford v. 
Hardell, 88 Wis. 538, 60 N. W. 1064, 43 Am. St. Rep. 925; Holmes v. 
Roe, 62 Mich. 199, 28 N. W. 864, 4 Am. St. Rep. 844; First Nat. Bank 
v. Buckhannon Bank, 80 Md. 475, 31 A. 302, 27 L. R. A. 332; Smith v. 
Janes, 20 Wend. (N. Y.) 192, 32 Am. Dee. 527; Aebi v. Bank of Evans- 
ville, 124 Wis. 73, 102 N. W. 329, 68 L. R. A. 964, 109 Am. St. Rep. 
925; Manitoba Mortgage & Investment Co. v. Weiss, 18 S. D. 459, 101 
N. W. 37, 112 Am. St. Rep. 799, 5 Ann. Cas. 868; 17 Am. St. Rep. 807, 
note; 13 L. R. A. 43, note; Nuzum v. Sheppard, 87 W. Va. 243, 104 S. 
E. 587, 11 A. L. R. 1024; Edmisten v. Henry Herpolsheimer Co., 66 
Neb. 94, 98, 92 N. W. 138, 59 L. R. A. 934; Comp. St. 1929, §§ 62-1603, 
62-1805. 

Second should be considered the effect of the failure of the drawee 
bank within the reasonable time allowed for presentment. 

Every drawer of a check assumes the risk of the drawee’s solvency 
during the period of time allowed as reasonable for presentment. Ander- 
son v. Gill, 79 Md. 312, 29 A. 527, 25 L. R. A. 200, 47 Am. St. Rep. 402. 
So, if the drawee bank fails before the holder has had a reasonable time 
to present a check for payment, the loss must fall upon the drawer of 
the cheek because she should carry the risk of the drawee’s solvency 
during that period of time. Commercial Investment Trust v. Lundgren- 
Wittensten Co., 173 Minn. 83, 216 N. W. 531, 56 A. L. R. 492. 

The record reflects no special or exceptional circumstances why the 
county treasurer should present through the county depository bank 
this check received in the afternoon of December 5 until and during the 
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business day of December 6. But the drawee bank at Sioux City, Iowa, 
failed on December 6 at noon. In other words, during the shortest 
period within which, consistent with the ordinary employments and 
duties of commercial business to make presentation, the necessity for 
presentation and demand of the check in question was obviated by the 
failure of the First National Bank of Sioux City, Iowa. Neither equity 
uor law requires the doing of useless things. In the instant case there 
was no necessity or requirement of the county treasurer to make pres- 
entation and demand of the McClure check. 

Nothing occurred, after the receipt of what proved to be a worthless 
check in payment of taxes, to force the county to accept it in payment 
of the tax liens. There is nothing in the record which shows that 
Dakota county, or the county treasurer, owes the duty or is obligated 
by legal means to collect the McClure check. 

The ultimate facts are the county’s first lien for the 1929 taxes is 
not satisfied ; there has been no redemption from the tax sale. Appellee 
under a mistake of fact has $471.15 of Dakota county’s money. Ap- 
pellee is not entitled to a confirmation of the mortgaged premises free 
and clear of taxes and tax sale for the years 1927, 1928, and 1929. 

Hence, the supplemental decree is reversed, with directions to enter 
a decree reinstating Dakota county’s first lien for the taxes of 1929, 
and the lien created hy the tax sale, in accordance with this opinion. 
Reversed. 






















BENEFICIARY NOT ENTITLED TO DEPOSIT IN 
TRUST 







Mulloy v. Charlestown Five Cents Savings Bank, Supreme Judicial 
Court of Massachusetts, 188 N. E. Rep. 608 












Where a woman deposits money in a savings bank in her name 
‘‘in trust for’’ her brother and delivers the pass book to the bank, 
no valid trust in favor of the brother is created and he will not be 
entitled to the deposit on her death as against her administrator. 
In order to make, herself a trustee of the deposit she must do every- 
thing that can be done to end her absolute dominion over the deposit. 








Action of contract by Edward F. Mulloy against the Charlestown 
Five Cents Savings Bank, in which another was summoned in as ¢laim- 
ant defendant. Judgment for plaintiff as to the first count, and for 
claimant defendant as to the second count. From an order of the Ap- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §429. 
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pellate Division dismissing a report as to the second count, plaintiff 
appeals. Affirmed. 

D. L. Allison and E. V. Keating, both of Boston, for appellant. 
E. J. Flavin, of Boston, for appellees. 


WAIT, J.—The plaintiff declared in two counts for money had and 
received, to recover money deposited in the defendant bank by one 
Mary Kiernan. On the bank’s answer in interpleader that the de- 
posits were claimed by a son of Mary Kiernan, administrator of her 
estate, and that it was a mere stakeholder ready to pay to the person 
entitled, the court summoned in the administrator as a claimant de- 
fendant. The trial judge found for the plaintiff for the first deposit ; 
and for the administrator for the second. No question arises on the 
first count. The Appellate Division of the Municipal Court of the City 
of Boston ordered a report dismissed, and the plaintiff’s appeal brings 
the matter before us. 

The report set forth the judge’s findings of fact, here material, in 
substance as follows: On April 5, 1928, Mary Kiernan opened an ac- 
count with the savings bank in the name of ‘‘ Mary Kiernan, trustee for 
Edward F. Mulloy’’ and deposited $1,000. Mulloy was her brother. 
He had expressed dissatisfaction because he had not been told that their 
deceased sister, Margaret, had been making a will, by which, apparently, 
Mary had profited and he had not. To assuage him Mary Kiernan told 
him she would open a trust account for him in $1,000. In April, 1928, 
she told him she had done so, and that she intended the deposit in her 
name as trustee for him to be his when she died. At her request he 
went to the bank and there signed a paper, a signature card and the 
by-laws of the bank. Afterwards, she frequently asked him to go to 
the bank and have the account put in his name; but he always replied, 
‘*it is all right as it is,’? and did no more about it. The pass book has 
always been held at the bank for safe-keeping, at Mary Kiernan’s direec- 
tion. Nothing has ever been withdrawn. Interest was added as it 
accrued. Mulloy, on cross-examination, testified that he had supposed 
that until she died she might draw on the deposit. There was evidence 
that Mary Kiernan had said that her sister Meg had stated that she 
was not satisfied with her will, and had obtained Mary’s promise to 
give the brother $1,000 before she died; and Mary Kiernan had also 
said: ‘‘I put a thousand dollars in Ed’s name in the Charlestown Five 
Cents Savings Bank after she died.’’ An official of the bank explained 
to her about the accounts, when Mary Kiernan made the deposit. The 
deposit claimed in the first count was made as a joint account of Mary 
and her brother. 

The judge found ‘‘that Mrs. Kiernan’s original intention was to set 
aside $1,000, which Mulloy was to get at her death, but after this ac- 
count was opened she changed her mind and wanted him to have it 
during her life, although she took no steps to transfer the account into 











319 





THE BANKING LAW JOURNAL 


his name alone’’; and that the deposit was the property of the claimant. 
He refused certain instructions requested by the plaintiff, who now 
contends that there was error in the refusals and in the finding of fact 
above stated. 

The essential question is whether title to the deposit passed to the 
plaintiff. Our law is settled that apart from conveyance by deed title 
to personal property does not pass by gift unless the donor makes an 
actual or symbolic delivery of the property to the donee. Full intent 
to give is not enough. Cardoza v. Leveroni, 233 Mass. 310, 318, 125 
N. E. 672; Perry v. Leveroni, 252 Mass. 390, 147 N. E. 826; Brine v. 
Parker, 271 Mass. 86, 171 N. E. 324; Brodrick v. O’Connor, 271 Mass. 
240, 171 N. E. 479; Foley v. Coan, 272 Mass. 207, 172 N. E. 74; Robin- 
son v. Pero, 272 Mass. 482, 172 N. E. 599. Whether there was such 
delivery was matter of fact. The judge’s decision must stand if the 
evidence can support it. Moss v. Old Colony Trust Co., 246 Mass. 139, 
148, 140 N. E. 803; Robinson v. Pero, 272 Mass. 482, 172 N. E. 599. We 
think it plain that he could find no delivery, actual or symbolic, ever 
took place. The original deposit was made by Mrs. Kiernan in her own 
name as trustee for Mr. Mulloy. That is no delivery to him. The 
delivery of property was to the bank. The bank book, symbol and prooi 
of ownership, was not delivered to Mulloy, but instead was left at the 
bank subject to Mrs. Kiernan’s directions. She was not present at the 
bank when Mulloy signed the signature card and by-laws; and there is 
no testimony of any participation by her in any contract then made, if 
any ever were made, between the bank and Mulloy. Mr. Mulloy never 
went to the bank to obtain delivery of book and deposit. It could be 
found that she requested him to do this. The inference could be thought 
to be irresistible that she understood that something remained to be done 
by him before her dominion over the deposit was ended. The evidence 
does not compel a finding that Mrs. Kiernan at any time instructed the 
bank to hold the pass book or the deposit, thereafter, as property of 
Mr. Mulloy. 

The requests with reference to title by delivery were properly re- 
fused. This is true also of those based on the theory of a trust. An 
incomplete gift is not a trust. Cardoza v. Leveroni, 233 Mass. 310, 314, 
123 N. E. 672, and eases cited. In order to make oneself trustee for 
another of property held by the settlor, everything must be done which 
can be done to end the absolute dominion of the settlor. McKenna v. 
McKenna, 260 Mass. 481, 484, 157 N. E. 517. It obviously could be 
found that Mrs. Kiernan did not so do. Very simply had she so desired 
she could have notified the bank that she had no interest except as 
trustee in the deposit. The evidence is bare of anything which required 
the bank to look upon her simply as trustee holding for Mulloy. The 
decisions are clear that the original form of deposit made no such re- 
quirement. See Perry v. Leveroni, 252 Mass. 390, 392, 147 N. E. 826; 
McKenna v. McKenna, 260 Mass. 481, 484, 157 N. E. 517. The facts 











































320 





THE BANKING LAW JOURNAL 






which properly could be found differ materially from those in Jones y. 
Old Colony Trust Co., 251 Mass. 309, 146 N. E. 716, Holyoke National 
Bank v. Bailey, 273 Mass. 551, 174 N. E. 230, and Rockefeller v. Daven- 
port, 277 Mass. 105, 177 N. E. 856, which are not controlling here. 

It follows that the requests for ruling were properly denied, and 
the finding made has evidence which will support it. The order must be 
Order of Appellate Division affirmed. 


HOLDER OF DRAFT NOT A PREFERRED 
CREDITOR 


People ex rel. Nelson, Auditor of Public Accounts, v. State Bank of 
Warren, Supreme Court of Illinois, 188 N. E. Rep. 546 


A city, to which a bank issues a draft on another bank, in pay- 
ment of the proceeds of bonds, does not become a preferred creditor 
of the issuing bank upon the failure of that bank while the draft 
remains uncollected in the city’s hands. 


Note: See People v. Denhardt, another decision of the Illinois 
Supreme Court, on page 308 of this issue in which a holder of a 
draft was allowed a preference. 





Proceeding by the People, on the relation of Oscar Nelson, Auditor 
of Public Accounts, against the State Bank of Warren, Roy F. Pillmore, 
receiver, wherein the city of Rockford asserted a preferred claim. The 
decree of the circuit court allowing the claim as a common claim was 
reversed by the Appellate Court (270 Ill. App. 186), and the receiver 
brings error. 
Judgment of Appellate Court reversed, and of circuit affirmed. 

C. W. Middlekauff, of Freeport, for plaintiff in error. 





ORR, C. J.—Whether the Appellate Court for the second district 
erred in declaring the claim of the city of Rockford, defendant in error, 
a preferred claim in the sum of $4,170 against the assets of the State 
Bank of Warren, IIl., is the ultimate issue in this case, which comes 
here upon leave granted by certiorari. In so deciding, the Appellate 
Court reversed the decree of the circuit court of Jo Daviess County, 
which had held the claim to be a common claim. 

The undisputed facts as found by the Appellate Court are as follows: 
R. F. Johnson, city treasurer of the city of Rockford, on July 8, 1930, 








NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $152. 
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sent a letter to the village treasurer of Warren inclosing therein paving 
bonds in the amount of $3,800 and coupons in the amount of $370, 
totaling $4,170, in which letter the city treasurer of Rockford stated: 
‘*Will you kindly favor us with a remittance on these bonds direct to 
the undersigned—City treasurer of Rockford, Illinois.’ One Carson 
was at that time the treasurer of the village of Warren and was also 
president of the State Bank of Warren. The assistant cashier of the 
bank was Mabel Paul, and she at that time was also special collector for 
the village of Warren. As special collector she carried an account with 
the State Bank of Warren under the name, ‘‘Special paving fund.’’ 
On July 12, 1930, as special collector, she drew a check against this 
account for $4,170, and as assistant cashier of the State Bank of Warren 
she upon receipt of this check drew a draft on the State Bank of War- 
ren, payable to the Rockford National Bank and drawn on the Con- 
tinental Illinois Bank & Trust Company of Chicago, for $4,170—the 
exact amount due for paving bonds and coupons. This draft was for- 
warded to the Rockford National Bank, together with the letter sent to 
the village treasurer of Warren by the city treasurer of Rockford here- 
inabove referred to. The draft was indorsed by the Rockford National! 
Bank to the Continental Illinois Bank & Trust Company and was de- 
posited for collection. The auditor of public accounts closed the State 
3ank of Warren on July 14, 1930, before the draft in question had been 
paid. The Continental Illinois Bank & Trust Company protested the 
draft and returned it to the Rockford National Bank, after which it 
was ¢harged against the city of Rockford by the Rockford National 
Bank. It does not appear that the Rockford National Bank ever had 
any interest in this draft. The city of Rockford then filed its claim 
with the receiver of the State Bank of Warren for the amount of the 
draft, asking that it be allowed as a preferred claim, and also filed its 
intervening petition in the case of the People of the State of Illinois 
ex rel. Oscar Nelson against the State Bank of Warren, which was 
pending in the circuit court of Jo Daviess County. The State Bank 
of Warren, at the time it was closed, had sufficient cash in its vaults and 
on deposit with correspondent banks to pay the draft. 

The decision here turns upon the question whether the relation of 
debtor and ereditor or the relation of trustee and cestui que trust 
existed between the State Bank of Warren and the city of Rockford. 
If the first relationship existed the claim was a common claim; if the 
second or trust relationship existed, the claim was preferred. 

From the record in this case it is apparent that the State Bank of 
Warren did not receive the deposit of funds from the village of Warren 
with any agreement to hold them apart in trust or to treat them dif- 
ferently from any other general deposit subject to check. At the time 
the draft was issued, there was no novation by which the deposit, as an 
' ordinary debt of the bank, was changed into a trust. No trust was 
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imposed upon the bank on account of the money being a publie fund. 
This being true, only the relation of debtor and creditor existed be- 
tween the village of Warren and the State Bank of Warren. In accept- 
ing payment by a check on this fund and in issuing a draft, the State 
Bank of Warren did not then set apart or create a trust or confer any 
greater right on the payee of the draft, the Rockford National Bank, 
than was possessed by the village of Warren. No special deposit for 
transmission was created because it is shown that a draft—not currency 
—was sent. Under these circumstances no trust would result, as the 
transaction was only a shifting of credit without any increase in the 
assets of the bank. Legniti v. Mechanics’ & Metals Nat. Bank, 230 
N. Y. 415, 180 N. E. 597, 16 A. L. R. 185; Equitable Trust Co. v. First 
Nat. Bank, 275 U. 8. 359, 48 S. Ct. 167, 72 L. Ed. 313. 

It must also be noted in this case that the bank was not constituted 
the agent of the city of Rockford and did not receive the bonds for eol- 
lection, but they were sent direct to the village treasurer of the village 
of Warren. The fact that the village treasurer happened also to be 
president of the bank did not make the bank an agent to collect or 
create any relation of principal and agent between the city of Rockford 
and State bank of Warren. 

The case of People v. Bates, 351 Ill. 489, 184 N. E. 597, is relied 
upon by defendant in error, but is clearly distinguishable upon the 
facts. There a customer left a note with his bank for collection, with 
instructions to buy mortgage loans with the money collected. The bank 
collected the note, but not only failed to buy a mortgage loan for the 
customer, but also wrongfully mingled the fund with the general assets 
of the bank. Under these circumstances we held the cestui que trust 
was entitled to a preferred claim against the general assets of the bank. 
But no similarity of facts exists here, as the State Bank of Warren was 
not the trustee of any fund or the agent for the collection of the bonds 
or the agent for the collection of the bonds for the city of Rockford. 
People v. Farmers State Bank, 338 Ill. 134, 170 N. E. 236, is also cited 
by defendant in error in support of its position, but in that case, as 
in the ease before us, the facts did not establish the identity of the 
fund, as it did not appear to be set aside as a separate trust fund. 

In our opinion the record here clearly shows that the $4,170 was not 
held as a special trust fund, but was held only in a general checking 
account, the same as any other account subject to check, by the State 
Bank of Warren, and that the city of Rockford is only entitled to claim 
as a general or common creditor against the State Bank of Warren. 

The judgment of the Appellate Court which held the claim pre- 
ferred is therefore reversed, and the judgment of the circuit court of 
Jo Daviess County is affirmed. 

Judgment of Appellate Court reversed. 

Judgment of circuit court affirmed. 
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LIABILITY ON BANK STOCK ISSUED IN 
NAMES OF MINORS 






Miller v. Van Zandt, United States Circuit Court of Appeals, 67 Fed. 
Rep. (2d) 901 





A person, who purchases stock in a national bank, remains sub- 
ject to the double liability imposed on stockholders by statute al- 
though he has certificates issued in the names of his minor nephews 
and nieces. 










Action by R. L. Van Zandt, receiver of the Texas National Bank, 
against H. H. Miller. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

William R. Watkins, of Fort Worth, Tex., for appellant. 

Jewel P. Lightfoot and Nelson Seurlock, both of Fort Worth, Tex., 
for appellee. 

SIBLEY, C. J.—The receiver of Texas National Bank of Fort Worth 
recovered against Miller a judgment based on the stockholders’ liability 
on stock in the bank standing at the time the bank closed and for five 
years before in the name of a minor niece of Miller. The facts found 
by the court sitting as jury are that the bank president, Samuels, sought 
to sell some of his stock to Miller, who said ‘‘he did not want any bank 
stock but that he had some minor nephews and nieces he would like to 
give some stock to.’’ Miller paid for 16 shares and directed that it be 
issued in the names of the four minor donees, but Samuels lost the 
names and caused a single certificate to be issued in the name of Miller 
without his knowledge or consent. Two months later Miller learned of 
it and immediately ordered it transferred to the minors, and to accom- 
plish this he indorsed the certificate. The bank was solvent and the 
transactions bona fide. All dividends went to the minors. 

This case is not like Williams v. Vreeland, 250 U. S. 295, 39 S. Ct. 
438, 63 L. Ed. 989, 3 A. L. R. 1038, where Mrs. Vreeland did not con- 
tract or pay for the stock which was put in her name; and in indorsing 
the certificate she did not understand that she was transferring anything 
she owned but intended merely to correct a mistake which had been 
made. Here Miller contracted for the stock and paid for it, saying he 
wished to give the stock to his nieces and nephews. He did not give 
them money, and then undertake to invest the money for them in 
stock, but he intended to give them stock without his name appearing 
on the bank’s books. Had his instructions to this effect been carried 
out, he would nonetheless have been liable to assessment according to 
Early v. Richardson, 280 U. 8. 496, 50 S. Ct. 176, 177, 74 L. Ed. 575, 

" NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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69 A. L. R. 658. It is there said: ‘‘The real question is whether the 
intent of Richardson to buy the stock for his minor children, and the 
fact that by his direction the transfer was made to them upon the books 
of the bank and certificates issued in their names, had the effect of re- 
lieving Richardson from liability. We think not, since the transferees, 
being minors, were without legal capacity to assume the obligation. 
Richardson, having bought with his own money, became the 
owner of the stock. And although the purchase was made with the 
intent of giving the stock to his children, non constat that he would not 
change his mind, as he was perfectly free to do.’’ So here. When 
Samuels issued the stock to Miller and Miller indorsed the certificate 
and had the stock divided among his nieces and nephews and certificates 
issued to them, there was only a full expression of the real substance 
of the transaction contemplated from the beginning. Samuels was not 
selling stock to the minors, but to Miller, and Miller was giving the stock 
to them. Because they could not, during minority, assume the stock- 
holders’ liability, it remained with Miller. 
Judgment affirmed. 


PAYMENT OF IMPROPERLY SIGNED SCHOOL 
TREASURER’S CHECKS 


Watson v. Midland National Bank & Trust Co. of Minneapolis, Supreme 
Court of Minnesota, 251 N. W. Rep. 906 


A drawee bank, which pays checks drawn by a school district 
treasurer and signed in his individual name, without having the 
designation ‘‘Treas.’’ appended to his signature, as shown on the 
signature card on file in the bank, will be liable to the surety on the 
treasurer’s bond for the amount of any such checks used by the 
treasurer for his own purposes. 

The signature card indicated that checks would be signed ‘‘Joe 
Singler, Treas.’’ The bank had no authority to honor checks signed 
‘‘Joe Singler,’’ without, at least, ascertaining that the checks rep- 
resented payments being made for school district purposes and it 
paid such checks at its peril. 


Action by Ernest E. Watson, as receiver, substituted for the Na- 
tional Surety Company, against the Midland National Bank & Trust 
Company of Minneapolis. From an order denying its motion for a new 
trial, defendant appeals. Affirmed. 

Ueland & Ueland, of Minneapolis, for appellant. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for respondent. 








NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §393. 
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DIBELL, J.—Joe Singler was the treasurer of a common school dis- 
trict in Kittson county from July 25, 1928, until his death on August 7, 
1929. The plaintiff, National Surety Company, was surety on his bond 
to the school district. He deposited the money coming from the school 
district in the defendant Midland National Bank & Trust Company of 
Minneapolis. He was short in his accounts at the time of his death. 
The plaintiff paid the school district the amount of his shortage found 
to be $1,670.32. The school district then assigned to the plaintiff, the 
surety of the treasurer, whatever cause of action it had against the bank 
because of the shortage. The plaintiff then brought this action against 
the bank. There were findings in its favor for $869.32, with interest 
from September 23, 1929. The defendant appeals from an order deny- 
ing its motion for a new trial. 

There is found among the minutes of the school district the following 
entry, with the names of the chairman, clerk, and trustee attached, under 
date of December 8, 1926: 


‘‘This the eighth day of December a special meeting is called to au- 
thorize school district 64 the treasurer to put money in the Middling 
National Bank of Minneapolis.’’ 


This was not the designation of a depository within 1 Mason Minn. 
St. 1927, § 2836, as amended by Laws 1929, ¢. 76, Mason Minn. St. 1931 
Supp. § 2836. See Village of Hallock v. Pederson (Minn.) 250 N. W. 4. 

On August 27, 1928, Singler sent the bank a check for deposit with 
a letter of transmission as follows: 

‘*T am sending you this check for $996.63 which has been turned over 
to me by W. A. Thomson. It belongs to this School Dist. #64 of which 
I was elected Treasurer from July 28, 1928, until July 25, 1929. ‘I will 
keep a checking account with you to be used for the School.’’ 


Upon receipt of this letter, the bank wrote Singler as follows: 


‘We have your letter of the 27th and note you are now the treasurer 
of School District No. 64, and we have today opened an account in your 
name as treasurer, and enclose pass book and checks herewith, showing 
credit of $996.63. 

‘‘We are also sending you a signature ecard, which we will ask you 
to sign in the place indicated, and return in the envelope provided, at 
your earliest convenience. 

‘‘We surely appreciate this business which you are favoring us with, 
and hope everything will be handled to your entire satisfaction.”’ 


The signature card was as follows: 


‘* Authorized signatures of Individual Singler, Joe— 
Treas. School District No. 64 

Signature 
[Signed] Joe Singler, Treas. 


Remarks, Succeeds a/e of former Treas—Thompson.’’ 
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This card was inclosed in the letter to Singler quoted above. The 
cashier testified relative to it as follows: 


‘*Q. You are cashier of the defendant bank? A. Yes. 

‘*Q. You have been cashier since prior to July 1, 1928? A. Yes. 

**Q. Calling your attention to Defendant’s Exhibit 3, who prepared 
that card? <A. I did. 

‘*Q. Was Defendant’s Exhibit 3 enclosed with the original letter of 
which defendant’s Exhibit 2 is a carbon copy? A. Yes. 

‘*Q. The signature Joe Singler, that is the signature of the person 
it purports to be, is it? A. Yes. 

‘*Q. And the other handwriting on the card, whose handwriting is 
that? A. It is mine. 

**Q. This handwriting on the card, other than the signature of Joe 
Singler, when was that placed on the card by you, if you know? A. I 
couldn't say positively. I usually prepare them before I mail them out. 

‘*Q. The card was mailed out to Mr. Singler and returned by him 
after he had signed mt wee ts 

‘*Q. This card is kept by the bank for the purpose of showing what 
signature is authorized on checks drawn against this account, is it not? 
A. Yes. 

‘*Q. And the authorized signature as shown by this card would be 
‘Joe Singler, Treas.,’ would it not? A. Yes.”’ 


The bank knew the so-called trust character of the deposits—knew 
that the money deposited was in a real sense the money of the school 
district. It knew that the account was in succession of the account of 
the former treasurer. The purpose of the signature card was to show 
who was authorized to draw checks. It was intended to keep the money 
of the school district intact in the bank in the name of its treasurer, to 
be drawn only upon his checks properly designated. The signature ecard 
meant something. The testimony of the cashier is to that effect. 

Deposits other than that of the check for $996.63 were made from 
time to time. Some were of moneys not school funds. Checks were 
drawn without the word ‘‘Treas.’’ added to the signature 4nd were 
honored by the bank. It does not appear that Singler had a personal 
account. He drew 42 checks totaling $869.32 signed with his name only. 
They were not accompanied by vouchers. They were not used for school 
district purposes. The recovery is the amount of these checks. 

The plaintiff cites Richfield National Bank v. American Surety Co. 
(C. C. A.) 39 F. (2d) 387. There it was held that a bank, designated a 
depository of a school district and informed that no funds should be 
disbursed except upon warrant or check having the signatures of the 
chairman, clerk, and treasurer of the district, was liable to the district 
upon honoring checks not so signed. Other cases of somewhat like effect 
are cited; and if the bank had been a designated depository, the case 
would give no trouble. The difference is obvious. No case involving 
the precise situation before us is cited. 

In the situation stated, the bank was not authorized to pay out schoo! 
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district funds on checks signed by Singler as an individual without the 
use of the designation ‘‘Treas.’’; or, if it did, without ascertaining that 
the payments were for school district purposes. 

Order affirmed. 


DEPOSIT OF CHECK WHILE BANK INSOLVENT 





League v. South Carolina National Bank, Supreme Court of South 
Carolina, 172 S. E. Rep. 121 





The plaintiff, holding a check on the defendant bank located in 
Greenville, S. C., deposited it in the People’s State Bank of the 
same city between two and three o’clock on the afternoon of Decem- 
ber 31. Because of the rush of business, and on the request of the 
People’s Bank, a clearing between the two banks was postponed 
from the usual morning hour until after closing hours. The plain- 
tiff’s check was delivered by the People’s Bank to the defendant bank 
in settlement of the clearing balance against the former. The 
People’s Bank was closed for liquidation on January 2. The officers 
of neither bank knew, at the time of the clearing, that the People’s 
Bank was insolvent and would not reopen for business. It was held 
that the plaintiff.had no claim against the defendant bank on the 
theory that it had knowingly received his check from an insolvent 
bank. 


Action by G. F. League against the South Carolina National Bank, 
a corporation. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Wilton H. Earle, of Greenville, for appellant. 

Haynsworth & Haynsworth, of Greenville, for respondent. 


STABLER, J.—On December 28, 1931, Fiske-Carter Construction 
Company of Worcester, Mass., drew a check for $203.79, in favor of the 
plaintiff on The South Carolina National Bank at Greenville, the com- 
pany having sufficient funds in that bank to meet its payment. This 
check, with other items, was deposited by plaintiff in the People’s State 
Bank of Greenville on December 31, 1931, about ten minutes before clos- 
ing time. On the same afternoon, between 2 and 3 o’clock, the People’s 
State Bank had a settlement with the defendant bank covering a clear- 
ing house balance in the sum of $38,136.96 due by it to the latter bank. 
It made such settlement by paying in cash $30,453.82 and the balance in 
ehecks drawn on the Federal Reserve Bank and on the defendant bank, 
the check given by Fiske-Carter Company to the plaintiff being one of 
those used in the transaction. January 1, 1932, being a legal holiday, 





NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §377. 
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no banking business was done; and on the next morning, January 2, 
the People’s State Bank was closed for liquidation. The plaintiff there- 
after made demand on the defendant for the sum of money represented 
by the check in question, and upon its refusal to make payment brought 
this action for damages for $2,000, ‘‘based upon wilful fraud by defend- 
ant of plaintiff’s rights.’’ The case was tried in the court of common 
pleas for Greenville county, Judge J. Henry Johnson presiding. At 
the close of the testimony, the court directed a verdict for the defendant 
on the ground that the evidence was not sufficient to take the case to 
the jury on the question of fraud. 

The appellant, plaintiff below, argues that the circumstances under 
which the settlement of the clearing house balance was made were suffi- 
cient to put the defendant bank on notice that something was wrong 
and to render it liable to the charge of fraud in accepting the check; 
that, in any event, the inference to be drawn from all of the unusual 
and suspicious circumstances disclosed by the testimony required the 
issue of fraud to be submitted to the jury for their determination. 

While the settlement between the two banks may not have been in the 
usual way, we find nothing in the testimony that indicates that the 
transaction as made was a fraud on the plaintiff. It appears that the 
banks in Greenville maintain a clearing house association through which 
checks held by its various members on each other are exchanged, a rule 
of the association being that ‘‘the hour for making exchange of clearing 
shall be at ten o’clock A. M., when the messenger from each one of the 
association banks shall appear with their respective demands, each 
bank’s checks being enclosed in a separate sealed envelope and the total 
marked thereon.’’ While the balances are struck at the time named 
in the rule, their actual settlement is necessarily made later in the day, 
usually during the regular banking hours. No good reason, however, is 
made to appear why such settlement may not be postponed until after 
the closing hour, if such arrangement between the banks better suits 
their convenience, there being no rule or law forbidding it. 

D. F. Gilliam, a witness for the defendant, stated that he was teller 
in the People’s State Bank before its closing December 31, 1931, and 
that he made the settlement with the cashier of the defendant bank of 
the balance owing it by the People’s State Bank; that he paid thirty 
odd thousand dollars in cash and over seven thousand dollars in checks 
on the defendant bank, which were accepted by its cashier; that he had 
no cause to think at the time that the People’s State Bank was insolvent, 
but that he heard on the night of January 1, the following day, that it 
would not reopen for business. James F. Davenport testified that he is 
the cashier of the defendant bank; that the People’s State Bank asked 
him to postpone the settlement of the clearing house balance until after 
banking hours on December 31, which he agreed to do; that this was a 
day of unusually heavy business, involving a great deal of work on the 
part of the bank officials; that he had not heard any report that the 
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People’s State Bank would not reopen, and that the check of Fiske- 
Carter Company to the plaintiff was accepted by the defendant in good 
faith and was charged to the account of the makers on the same day. 

It is seen from this testimony, which is undisputed, that the settle- 
ment between the two banks was postponed until after the closing hour 
at the request of the People’s State Bank, and that the officers of neither 
bank at the time suspected, or had any reason to think, that the latter 
bank was insolvent. It is true that W. C. Beacham, the president of 
the People’s National Bank, testified that there were rumors afloat in 
Greenville two or three days before the People’s State Bank failed that 
it would fail, but there is an entire lack of evidence that such rumors 
had come to the knowledge of any of the officers or employees of the 
defendant bank. We conclude, therefore, that, although the settlement 
was not made in the usual or customary way, in the absence of evidence 
that the defendant knew of the insolvency of the People’s State Bank, 
or that it had any reason to suspect it, the irregularity complained of, 
if it may be called such, furnishes no ground for inference that a fraud 
was practiced upon the plaintiff. The fact that the check was deposited 
by plaintiff in the People’s State Bank about ten minutes before the 
closing hour, and used shortly thereafter in making settlement of the 
clearing house balance, cannot be made the basis of an inference of 
fraud on the part of the defendant bank, as appellant insists, for the 
very good reason that there is no testimony that it knew when such 
deposit was made. There is nothing in the evidence which shows that 
the defendant knew that such a check was in existence until it was 
actually presented in the settlement made between the two banks. It is 
clear that a directed verdict was proper. 

The judgment appealed from is affirmed. 


PUNISHMENT OF FIDUCIARY FOR CONTEMPT 


In re Wax’s Estate, Surrogate’s Court, Kings County, N. Y., 268 N. Y. 
Supp. 355 


Under the New York statutes an administrator may be punished 
by commitment for contempt of court in neglecting to obey the 
court’s decree for the payment of money to a referee. This does not 
violate the policy of the law against imprisonment for debt. 


Proceedings by Minnie Scheinblum, formerly Minnie Wax, to render 
and settle her account as administratrix of the estate of Morris Wax, 
deceased, in which John P. Carroll made application to punish admin- 
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istratrix for contempt for failure to make a payment directed by decree 
settling her accounts. 

Application granted. 

Arthur D. Herrick, of New York City, for administratrix. 

John P. Carroll, of Brooklyn, in pro. per. 


WINGATE, S.—This is an application to punish an administratrix 
for contempt for failure to make a payment directed by the decree 
settling her accounts. This decree charged the accountant with the sum 
of $4,493.85, directed that she retain $184.85 for her commissions and 
pay $794.50 to the special guardian, $53.10 to a stenographer, $350 to 
the referee, $1,037.14 to the general guardian of her infant child; 
$1,037.13 to an adult son, and a like sum to herself. 

The order to show cause is based on the failure to pay the $350 sum 
awarded to the referee. The affidavit upon which it is based shows 
the compliance with the usual statutory prerequisites to the relief 
sought, including due demand for payment on June 27, 1933, and fail- 
ure to pay. 

Respondent’s answer, so far as remotely pertinent, alleges merely 
her indigent circumstances. 

It is familiar history to all students of the common law that one of 
its most serious early defects was the authority which it gave to im- 
prison for debt. Not only legal, but general, literature contains many 
examples of the harsh effects of this practice. ‘‘It was a system of 
great severity, fruitful of oppression; and its abolition was demanded 
by public sentiment, influenced by the growth of more just and humane 
views of the respective rights of creditors and their debtors.’’ Hatha- 
way v. Johnson, 55 N. Y. 93, 95, 14 Am. Rep. 186. 

In consequence, an act was passed by the New York Legislature on 
April 26, 1831, ‘‘to abolish imprisonment for debt and to punish fraudu- 
lent debtors.’’ The title of the statute correctly mirrored its effect which 
was fully responsive to the public sentiment then and still existing. 

While imprisonment of one whose sole fault lay in his misfortune 
was repugnant to the popular ideas of justice, such treatment of persons 
guilty of active wrong in the incurring of obligations did not offend the 
common conception of propriety with the result that to such a like im- 
munity was not accorded. “‘. The legislature excluded from the 
benefit of the act fraudulent debtors, by subjecting them to arrest in an 
action to recover the debt, and to commitment, ‘as other prisoners, on 
criminal process,’ until they procured their discharge in the manner 
provided by the act (section 11).’’ Hathaway v. Johnson, supra. 
This policy has continued to the present day, and similar enactments 
are now effective in sections 826, 827 of the Civil Practice Act. If these 
provisions be scrutinized, it will be seen that emphasis is placed upon 
‘‘misconduct or neglect in office,’’ ‘‘fraud or deceit,’’ and ‘‘conversion 
or misapplication of property.’’ 
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These and similar ‘‘statutes authorizing arrest and imprisonment 
for debt, although remedial in that they are designed to coerce, by 
means of the imprisonment, the payment of the creditor, are also re- 
garded as penal. . . .’’ Hathaway v. Johnson, supra. They are 
designed to continue the common-law rules of body liability in respect 
to those persons who either with wrongful intent or by reason of grossly 
negligent acts furnishing a substantial equivalent have inflicted injury 
upon others. 

When the almost invariable subject-matter of the jurisdiction of 
Surrogate’s Courts is recalled, it will be obvious that section 84 of the 
Surrogate’s Court Act authorizing imprisonment through the medium 
of proceedings for contempt is in pari materia with the statutes just 
considered. The decrees of the surrogate, in the vastly preponderant 
majority of instances, have to do with trust funds in respect to which 
their custodians, whether executors, administrators, guardians, or trus- 
tees, owe the highest conceivable type of fiduciary obligation. It is 
indeed extremely rare that a decree in this court directs the payment 
of a sum of money except to the extent of such a fund either actually in 
the hands of the fiduciary or which would have been but for his severely 
censurable misconduct. 

It has ever been the policy of the law, in reflection of the popular 
seutiment, to hold fiduciaries, dealing as they do with the property of 
others, to an extremely high standard of conduct. ‘‘A trustee is held 
to something stricter than the morals of the market place. Not honesty 
alone, but the punctilio of an honor the most sensitive, is then the stand- 
ard of behavior. As to this there has developed a tradition that is un- 
bendng and inveterate. Uncompromising rigidity has been the attitude 
of courts of equity when petitioned to undermine the rule of undivided 
loyalty by the ‘disintegrating erosion’ of particular exceptions. ‘ 
Only thus has the level of conduct for fiduciaries been kept at a level 
higher than that trodden by the crowd. It will not consciously be 
lowered by any judgment of this court.’’ Cardozo, Ch. J., in Mein- 
hard v. Salmon, 249 N. Y. 458, 464, 164 N. BE. 545, 546, 62 A. L. R. 1. 

It follows that in the vast majority of instances the recoveries here 
directed come within that portion of the age old principle of imprison- 
ment which, because of its salutory effect upon those accepting a most 
confidential relation in respect to the property of others, has been con- 
tinued in our law. This reason for the rule defines its extent and limita- 
tions. If the recovery allowed is solely that of costs, universally im- 
posed in all courts upon an unsuccessful litigant, no moral obloquy at- 
taches to him in respect to the indebtedness, and consequently imprison- 
ment is improper and unauthorized. This was decided and all that 
was decided in the cases in which application of the remedy under sec- 
tion 84 or its predecessors has been denied. Matter of Humfreville, 154 
N. Y. 115, 120, 47 N. E. 1086; Matter of Banning, 108 App. Div. 12, 13, 
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95 N. Y. S. 467; Matter of Grant, 130 App. Div. 706, 707, 115 N. Y.S. 
283. 

The distinction lies in the source of the payment of the debt. If 
the violation of the direction for payment involves merely the failure to 
satisfy an ordinary debt, punishment by incarceration will not be im- 
posed, but, if it amounts to a violation of basic fiduciary duty and mis- 
application of trust funds, this remedy is available. The fiduciary is a 
trustee primarily for those holding claims for funeral and administra. 
tion expenses, secondarily for creditors, and, finally, for distributees. 
Surrogate’s Court Act, §§ 212, 216, 222, 285; Matter of MeCafferty’s 
Estate, 147 Mise. 179, 202, 264 N. Y. S. 38; Matter of Smallman’s Es- 
tate, 138 Mise. 889, 910-911, 247 N. Y. 8. 593. In so far as a surrogate’s 
decree directs payments to the extent of funds which are or should be 
in the hands of the fiduciary for any of these purposes, it involves 
merely a particular instruction in respect to a legally imposed trust 
duty, a violation of which amounts to embezzlement or misapplication 
of the trust fund. Where, however, a payment is directed to be made 
by an individual as such, as for personally imposed costs, this condi- 
tion does not apply, the payment bears no relation to the fund, and the 
obligation of the unsuccessful litigant is an ordinary personal debt en- 
forceable by execution only. 

It is primary that disobedience of a decretal direction to pay a legacy 
is punishable as a contempt. Matter of Holmes’ Estate, 79 App. Div. 
267, 268, 79 N. Y. S. 687, affirmed 176 N. Y. 604, 68 N. E. 1118. See. 
also, Matter of Snyder, 103 N. Y. 178, 181, 8 N. E. 479. As hereinbefore 
noted, the fiduciary owes a prior duty to pay expenses of administra- 
tion which may include such items as allowances to special guardians, 
referees, commissions, ete. It would therefore appear to be an a fortiori 
matter that the disobedience of a direction to pay these sums to the 
extent of the fund with which the fiduciary is charged is punishable in 
like manner. Matter of Kurtzman, 2 N. Y. St. Rep. 655, reported by 
memorandum only 41 Hun, 641; Gillies v. Kreuder, 1 Dem. Sur. 349; 
see, also, Matter of Snyder, 34 Hun, 302; Matter of Hurd, 6 Mise. 171, 
26 N. Y. 8S. 893; Attorney General v. Continental Life Ins. Co., 93 N. Y. 
45,47. Cases arising in other courts in which conditions basically differ- 
ent from those prevailing in the Surrogate’s Court are encountered are 
worthless as precedents in this connection. 

The only defense of the respondent to this application other than 
the questioning of the propriety of punishment for failure to pay the 
sort of obligation possessed by the applicant is her alleged lack of assets. 
This is insufficient at this time, although it might form the basis of a 
subsequent application for release after incarceration. Matter of Gar- 
rity’s Estate, 149 Mise. 180, 181, 266 N. Y. S. 892, and eases cited. 

The provision of section 84 of the Surrogate’s Court Act to the 
effect that disobedience of the court’s direction ‘‘may’’ be punished by 
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commitment for contempt is somewhat ambiguous as possibly connot- 
ing a discretion in the court to refuse such relief as a matter of grace. 
Unfortunately this phase of the subject seems never to have been passed 
upon in this connection. Since, however, as this court noted in Matter 
of Cooke’s Estate, 148 Mise. 768, 771, 266 N. Y. 8. 493, this variety of 
contempt proceeding is in reality merely a civil remedy, the more logical 
course appears to be to construe the permission as applying only to the 
creditor, making it possible for him, at his election, to invoke the remedy 
upon a demonstration of the statutory prerequisites. Livingston v. 
Swift, 23 How. Prac. 1, 3. If, however, any discretion exists in the 
court to refuse the remedy, it would unquestionably be merely a judicial 
discretion as in.alimony cases (Thompson v. Thompson, 197 App. Div. 
228, 229, 188 N. Y. S. 785), which under the facts of the case at bar, 
the court would exercise adversely to the respondent. 

It follows that the application must be granted. Proceed accord- 


ingly. 


















CHECK DELIVERED TO IMPOSTOR 


Commercial Bank & Trust Company v. Southern Industrial Banking 
Corporation, Court of Appeals of Tennessee, 66 S. W. Rep. (2d) 209 







A person, who draws a check and delivers it to an impostor, in 
the belief that he is dealing with another person, will be liable on the 
check as against the drawee bank or a holder for value. The theory 
is that the drawer of the check intends that the person to whom he 
delivers it, although he believes that person to be some one else, shall 
indorse and collect it and he is in no position to complain when that 
very thing happens. 














Suit by the Commercial Bank & Trust Company against the South- 
ern Industrial Banking Corporation. Decree for complainant, and de- 
fendant appeals. 

Affirmed. 

A. E. Mitchell, of Knoxville, for appellant. 

Frantz, McConnell & Seymour, of Knoxville, for appellee. 








PORTRUM, J.—An impostor appeared at the window of the South- 
ern Industrial Banking Corporation and made application for a loan of 
$267 under the name of Horace P. Grissom. He filled out an applica- 
tion for the loan under this name and earried away with him a blank 
note. He signed the name of Horace P. Grissom, and several members 
of the Grissom family as makers, and in the meantime the corporation 
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had made an investigation of the financial standing of Horace P. Gris- 
som, his credit rating, and so forth, and this proved satisfactory. When 
the impostor returned to the banking corporation with the note, it issued 
its check to him in the sum of $267, and he presented this check to the 
Commercial Bank & Trust Company for deposit and payment. The 
trust company, without requiring his identification, accepted the check 
on deposit, paying to him a part in cash. Within the next few days the 
impostor withdrew the entire fund from the trust company. The trust 
company presented the check to the bank on which it was drawn, the 
Hamilton National Bank, where it was paid and charged to the account 
of the drawer. More than two weeks later the deception was discovered 
by the drawer and the check returned to the Hamilton National Bank, 
and this bank gave the drawer credit for the check on the theory that 
the payee bank had paid the check and then sued the Southern Indus- 
trial Banking Corporation for the amount of the check and interest, on 
the theory that it had issued the check to the impostor, and the com- 
plainant had paid the check to the rightful payee. The chancellor sus- 
tained this insistence and gave judgment in favor of the complainant, 
from which the defendant has appealed. 

The chancellor was of the opinion that the defendant’s negligence in 
issuing the check to an impostor was the proximate negligence, and that 
the complainant was entitled to recover. The defendant insists that the 
negligence of the trust company in paying the check without requiring 
the payee to properly identify himself caused the loss, and relies upon 
the maxim, ‘‘Where one of two persons must suffer loss, he should 
suffer whose act or negligence occasioned the loss,’’ or ‘‘When one of 
two persons must suffer loss by the act or fraud of a third party, he 
who enables that third party to occasion the loss or to permit the fraud 
ought to be the sufferer.”’ Gibson’s Suits in Chancery, § 52. 

The question is, Whose negligence caused this loss? The trust com- 
pany insists that it is not guilty of negligence, for it paid the check to 
the rightful payee. This is answered by saying that it is the custom of 
all banking institutions to require a stranger to properly identify nim- 
self before the bank will make payment on a negotiable instrument; 
that, had the bank done this in this instance, the impostor would have 
been discovered, and the loss prevented. Is this a satisfactory answer? 
It must be conceded that, when a bank pays a check to the rightful 
payee, it is not guilty of negligence, unless the bank owes a duty to in- 
vestigate and see that all strangers are not impostors. Had the bank 
undertaken this additional duty, and in an attempt to determine 
whether or not the payee was an impostor required his identification, 
then the bank might or it might not have discovered that he was an im- 
postor. For, had an identification been required, the impostor would 
have turned most naturally to the maker or drawer, and the drawer is 
in no position to say that he would not have identified him as the right- 
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ful payee. So it becomes a question of conjecture whether or not the 
identification would have disclosed the fact that the payee was an im- 
postor. ; 

We agree with the chancellor in concluding that the defendant’s 
negligence was the proximate cause of the loss. This question has been 
before the courts and is a subject of a note in 50 L. R. A. page 77. ‘We 
quote a short excerpt from Seaboard Nat. Bank v. Bank of America, 51 
Mise. 103, 100 N. Y. S. 740, 743: 


‘Where the drawer of a check, draft, or bill of exchange delivers 
it to an impostor, supposing him to be the person whose name he has 
assumed, the drawer must, as against the drawee or a bona fide holder 
for value, bear the loss where the impostor obtains payment of or nego- 
tiates the draft. The underlying reason is that it was the drawer’s in- 
tention that the person to whom the instrument was delivered should 
be the payee, even though through fraud and imposition that intention 
was created. Though the victim of deception practiced by the person 
who adopted the name of the payee, the maker must honor the paper.’’ 
(Citing numerous authorities.) This is the rule in Tennessee. Corinth 
— & Trust Co. v. Security National Bank, 148 Tenn. 147, 252 S. W. 
1001. 


We think the decree of the lower court a correct one, and it is 
affirmed, with costs. 

























INVESTMENT BY TRUSTEE UNDER WILL IN 
MORTGAGE PARTICIPATIONS 






In re Mulford’s Estate, Surrogate’s Court, New York County, 268 N. Y. 
Supp. 318 











A trust company, acting as trustee under a will, will not be sur- 
charged with the loss involved by investing estate funds in mortgage 
participation certificates, as authorized by statute, where there was 
no negligence on the part of the trustee at the time of making the 
investment, but where instead the loss was due to changed economic 
conditions which could not, with the exercise of proper caution, be 
foreseen. 










Accounting proceedings by trustee in the estate of H. Louisa Mul- 
ford, deceased. On motion for the confirmation of the report of a 
referee and on application by remainderman for leave to file supple- 
mental objections to trustee’s account or for stay. 

Report of referee confirmed, and exceptions thereto overruled, and 
application for leave to file supplemental objections and alternative 
application for stay denied. 









NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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Compton, Dillon & Clark, of New York City, for petitioner. 
William R. Murrin, of New York City, special guardian. 
Larkin, Rathbone & Perry, of New York City, for trustee. 
Herbert C. Pentz, of New York City, in pro. per. 

G. Morris Pentz, of Buffalo, N. Y., in pro. per. 


FOLEY, S.—Two motions have been brought on in the accounting 
proceeding of the trustee. The first is for the confirmation of the report 
of the referee appointed in the proceeding. The second is an applica- 
tion by one of the remaindermen of certain of the trusts for leave to file 
supplemental objections to the account. Originally objections to the 
account were filed by him, but were withdrawn before the referee. His 
application is founded upon the rendition by Mr. Surrogate Slater of 
his decision in Matter of Flint’s Estate, 148 Mise. 474, 266 N. Y. S. 
392, which was handed down subsequent to the withdrawal of the 
original objections. His application states that it was made ‘‘solely on 
the ground’’ that certain participations in bonds and mortgages made 
by the trustee—a trust company—are nonlegal and improvident invest- 
ments, under the decision in Matter of Flint’s Estate, supra. There is 
no claim made by the remainderman that the trustee in making the in- 
vestments acted in bad faith, or was guilty of negligence or of fraud or 
of any factual lack of prudence. There is no charge that the corporate 
trustee in making the investments did not comply with the requirements 
of section 188, subdivision 7, of the Banking Law, as amended by chapter 
385 of the Laws of 1917, or that such trustee did not coply with the pro- 
visions of section 111 of the Decedent Estate Law or of section 21 of the 
Personal Property Law. 

The application for leave to file supplemental objections is denied. 
I am not in accord with the preliminary observations of the learned 
surrogate, who wrote in the Flint estate of his determinations upon 
questions which he regarded as matters of law. If he determined that a 
surrogate, who wrote in the Flint estate of his determinations wpon 
mortgage participations, under section 188, subdivision 7, of the Bank- 
ing Law, in its amended form, the section itself furnishes the answer 
and supplies the authority for the legality of the investment. The 
economic situation which has arisen, particularly in respect of real 
estate and mortgages, in this city and generally throughout the country, 
does not justify a construction which does violence to the terms of the 
statute. The law authorized this specific form of investment by a cor- 
porate trustee. Where the trustee in good faith made such an invest- 
ment under the authority of the statute, it should not be held liable for 
a surcharge. The responsibility for the form of the statute rested with 
the Legislature which enacted it. We are dealing with the law as it was 
written, not with how it should be changed in the light of present 
economic circumstances. The wisdom of a change in the policy of the 
Legislature is not a judicial question. 
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If the learned surrogate in the Flint estate held that as a matter of 
law the investment by the corporate trustee, under section 188, sub- 
division 7, of the Banking Law, was at its sole risk, and that the trustee 
was a guarantor of the maintenance and ultimate payment of the 
original amount invested, the terms of the statute again fail to sustain 
such construction. The amendment added to subdivision 7 of section 
188 of the Banking Law, by the act of 1917, contains not the slightest 
suggestion or inference of absolute liability or an absolute guaranty of 
payment. The terms of the amendment confirmed and ratified what 
had been previously judicially regarded as an investment legal for trust 
funds by a corporate trustee. 

If the reasoning in Matter of Flint’s Estate, supra, be sound, it may 
be extended in its application to a holding that an individual trustee, 
or an individual general guardian of an infant’s property, could be 
surcharged for an investment in a guaranteed mortgage certificate. 
Despite the statutory authority which gave the representative of an . 
estate the right to invest in such certificate as a legal investment, a sur- 
charge might be decreed because guaranteed mortgage certificates have 
greatly depreciated in value and are not readily convertible into cash 
in the present market. A trustee who invests under statutory authority 
cannot be charged with a loss because of a deficiency ‘‘of prevision and 
prophesy’’ as to subsequent happenings. Matter of Clark’s Will, 257 
N. Y. 132, at page 140, 177 N. E. 397. 

The alternative application of the remainderman for a stay pending 
the determination of the appeal in Matter of Flint’s Estate, supra, is 
likewise denied. 

The report of the referee is confirmed, and the exceptions thereto 
are overruled. Resubmit decree settling the account in accordance with 
this decision, with the inclusion of a provision denying the application 
for leave to file supplemental objections. 


BANK HOLDS PROCEEDS OF TRAVELER’S 
CHECKS AS TRUSTEE 


American Express Co. v. Hansen, Supreme Court of Washington, 
28 Pac. Rep. (2d) 788 


Where an express company delivers traveler’s checks to a bank 
under a written agreement to the effect that the bank will hold the 
checks and the proceeds thereof, when sold, in trust for the express 
company, the company will be entitled to a preferred claim against 
the bank for the amount of any such proceeds held by the bank at 


“NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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the time of its failure, where the amount of cash in the bank equals 
or exceeds the amount of such proceeds continuously from the time 
of their receipt by the bank to the time of its failure. 

The contention was made that the express company was entitled 
to a preference in payment under § 13 of the Bank Collection Code. 
The court, however, did not have to go into this question for the 
reason that the express company was fully protected by its agree- 
ment with the bank. 


Action by the American Express Company against Howard H. Han- 
sen, supervisor of banking for the state liquidating the American Ex- 
change Bank. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bausman, Oldham, Cohen & Jarvis and Perry R. Gershon, all of 
Seattle, for appellant. 

Kahin & Carmody and Orlo B. Kellogg, all of Seattle, for respond- 
ent. 


HOLCOMB, J.—This appeal is from a judgment by the court below, 
after a trial to the court, establishing the priority of the claim of re- 
spondent against the assets of the American Exchange Bank, a state 
bank, which is now in the course of liquidation by the state supervisor 
of banking. 

The case is here upon the findings, conclusions, and judgment of the 
trial court, the facts being undisputed. 

According to the facts found, respondent is engaged in the business 
of issuing traveler’s cheques which are delivered to banks and trust 
companies for the purpose of having such banks and trust companies 
seil the same to the public and remit the proceeds thereof to respondent, 
enarging a fee therefor. The traveler’s cheques in question were deliv- 
ered to the bank under the terms of a written instrument which reads: 


‘*Received in trust from the American Express Company, Travelers 
Cheques of the American Express Company as follows: [Description of 
cheques given]. The undersigned hereby agrees and undertakes: 

‘*(1) To hold in trust for the American Express Company the said 
cheques until sold, and the proceeds thereof when sold, and the same 
shall at all times remain the property of the said American Express 
Company; (2) to observe the same care and protection in the custody 
of the said cheques as in the case of bearer securities of the undersigned ; 
(3) to be fully responsible for the due issue of the said cheques; (4) to 
account to the American Express Company promptly for said cheques 
and for the proceeds received from the sale thereof; and (5) to notify 
the American Express Company promptly in ease of theft or loss of 
said cheques.’’ 


The custom had grown up between respondent and the bank to the 
effect that the bank would sell the traveler’s cheques from time to time, 
place the proceeds of the sale in its general fund commingled with other 
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assets of the bank. The bank would make no entry on its books in favor 
of respondent, but thereafter, periodically, would determine the amount 
of the sales and forward to respondent its cashier’s check in favor of 
respondent which represented the proceeds of the sale. The court found: 


‘‘Such procedure of collection and remittance was in accordance 
with the understanding of and custom between the plaintiff and the 
bank.”’ 


On December 11, 1931, the bank sold traveler’s cheques to the follow- 
ing persons and in the following amounts: 
Grace Lowe $ 300.00 
Evelyn Greenway 
L. A. Buchanan 


$1,400.00 


Grace Lowe and Evelyn Greenway presented to the bank, in ex- 
change for the traveler’s cheques, their own personal checks drawn on 
the Exchange Bank, while Buchanan, the other purchaser, paid for his 
traveler’s cheques by a check drawn by a relative upon the Exchange 
Bank. The bank debited the accounts upon which these respective 
checks were drawn, but made no entry of any kind in favor of respond- 
ent. Some time during the afternoon of December 11, the bank drew a 
cashier’s check payable to the order of respondent in the sum of 
$1,403.05, representing the proceeds of the sale of the above-mentioned 
traveler’s cheques. This was next to the last cashier’s check ever issued 
by the bank. 

At all times on and since December 11, 1931, the bank was insolvent. 
Notwithstanding that fact, late in the afternoon of December 11, al- 
though it had closed its doors for the last time some two hours before, 
it mailed the above-mentioned cashier’s check to respondent, which 
received it about 9 o’clock the next morning and was immediately ad- 
vised that the bank had been taken over by the supervisor as an in- 
solvent banking institution and was not open that day. 

The court further found that the bank at all times had on hand more 
than sufficient to cover the transaction in question and had at the time 
it was taken over by the supervisor for liquidation. 

The court also found and concluded from the facts that respondent 
had ‘‘traced the proceeds of the sale of the said travelers’ checks into 
the assets of the American Exchange Bank in the hands of the defend- 
ant and to a preferred and prior claim against the corporate assets.’’ 

Respondent claimed that it was entitled to receive the proceeds of 
the sale of the above-mentioned traveler’s cheques out of the assets of 
the bank. ‘The supervisor rejected the claim of respondent, which, 
within the time limited by law, brought this action. 

Respondent bases its right to recover upon the facts that the funds 
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of the failed bank, to the extent necessary to cover the proceeds of the 
sale of the traveler’s cheques in question, was a trust fund for the bene- 
fit of respondent; and also relies upon express statutory enactments 
in our Bank Collection Code, Rem. Rev. Stat. §§ 3292—1 to 3292—13, 
inclusive. The particular statutory provisions relied upon by respond- 
ent are these: 

Section 3292—1, which reads: 


‘“That for the purposes of this act: . . . 
‘*(b) Item. The term ‘item’ means any check, note or other instru- 
ment providing for the payment of money.’’ 


Section 3292—13, omitting matters obviously irrelevant, is: 


‘* . ),)~ When a drawee or payor bank has presented to it for 
payment an item or items drawn upon . . . such bank and at the 
time has on deposit to the credit of the . . . drawer an amount 
equal to such item or items and such drawee or payor shall fail or close 
for business, . . . after having charged such item or items to the 
account of the . . . drawerthereof . . . but without such item 
or items having been paid or settled for by the drawee or payor either 
in money or by an unconditional credit given on its books or on the 
books of any other bank, . . . the assets of such drawee or payor 
shall be impressed with a trust in favor of the owner or owners of such 
item or items for the amount thereof, . . . and such owner or own- 
ers shall be entitled to a preferred claim upon such assets, irrespective 
of whether the fund representing such item or items can be traced and 
identified as part of such assets or has been intermingled with 
other assets of such failed bank.’’ 


Appellant insists that the Bank Collection Code cannot apply, con- 
tending that the checks by the purchasers of the traveler’s cheques 
were, by mutual understanding and custom, the property of the bank; 
that respondent merely had the right to a periodical accounting and 
payment by the bank. It further asserts that the word ‘‘owner,’’ as 
used in the statute, definitely refers to the party who owned the par- 
ticular item at the time of presentment to the bank and in this case the 
parties were Lowe, Greenway, and Buchanan; that the owners of those 
items were fully paid and are not complaining. 

If there be any question on the second proposition relied upon by 
respondent, we cannot see that there can be any question on its first 
reliance. 

Unlike most of the cases relied upon by appellant, in the instant 
case the rights of the parties have been carefully specified by a written 
declaration of trust. It was agreed in writing between them that the 
moneys received for the purchase of traveler’s cheques would be held. in 
trust for respondent; that the traveler’s cheques received from respond- 
ent by the bank and the proceeds thereof would be held in trust for 
respondent and at all times remain its property. 
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It is to be noted that the bank undertook, not merely to hold the 
execks in trust until sold, but also the proceeds thereof when sold, and 
that the same should at all times remain the property of respondent. 

It is too well settled in this state to require the citation of cases that 
a trustee owes to the cestui que trustent the highest degree of good 
faith, diligence, and integrity. 

It is to be borne in mind that the trial court found that the bank 
was insolvent at the time the traveler’s cheques were issued, the money 
received therefor, and this cashier’s check issued and sent to respondent. 
Within a few hours thereafter, the bank was declared insolvent by the 
state supervisor and has ever since so remained. 

The trial court also found that respondent had traced the proceeds 
of the sale of the traveler’s cheques into the assets of the bank and that 
tne bank had at all times more than sufficient funds to cover the claim 
of respondent for the total amount of the traveler’s cheques. 

This court long ago aligned itself with the modern authorities and 
the sounder view, in declaring that the trust funds are recoverable 
where an equal amount in cash remained continuously in the bank until 
the suspension and passed to the receiver. Carlson v. Kies, 75 Wash. 
171, 134 P. 808, 47 L. R. A. (N. S.) 317. 

This declaration has been repeatedly reaffirmed. State ex rel. Tit- 
low v. Centralia, 93 Wash. 401, 161 P. 74; Rugger v. Hammond, 95 
Wash. 85, 163 P. 408; Heidelbach v. Campbell, 95 Wash. 661, 164 P. 
247; In re Central Bank & Trust Co. v. Ritchie, 120 Wash. 160, 206 P. 
926; Raynor v. Secandinavian-American Bank, 122 Wash. 150, 210 P. 
499, 25 A. L. R. 716; Pacifie Building & Loan Association v. Central 
Bank & Trust Co., 127 Wash. 524, 221 P. 318; Northwest Lumber Co. v. 
Sceandinavian-American Bank, 150 Wash. 33, 225 P. 825, 39 A. L. R. 922. 

In the last-cited case most of our former cases and many outside 
cases were reviewed and, if any were distinguishable, were distinguished. 

In the Raynor and Northwest Lumber Co. Cases, supra, we held that 
an augmentation of the gross assets is sufficient. 

This case is governed by the rule of decision in this state rather 
than any which may be variant in outside jurisdictions. 

The following of our eases, cited by appellant, all vastly differ from 
the facts and conditions in this case: Bowman v. First National Bank, 
9 Wash. 614, 38 P. 211, 43 Am. St. Rep. 870; Hallam v. Tillinghast, 
19 Wash. 20, 52 P. 329; Norris v. China Traders’ Insurance Co., 52 
Wash. 554, 100 P. 1025; Old National Bank v. Gibson, 105 Wash. 578, 
179 P. 117, 6 A. L. R. 247; Zimmerli v. Northern Bank & Trust Co., 
111 Wash. 624, 191 P. 788, 17 A. L. R. 192; Pacific Commercial Co. v. 
Northwestern Fisheries Co., 115 Wash. 608, 197 P. 930; Collins v. John- 
son, 136 Wash. 256, 239 P. 393; Citizens’ State Bank v. Spokane & 
Eastern Trust Co., 143 Wash. 9, 254 P. 238; Denkichi Tsuji v. Moody 
(Wash.) 23 P. (2d) 403. 
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Inasmuch as there was here an express written contract creating the 
trust and the trust fund, it is a stronger case in support of recovery on 
a preferred claim in favor of respondent than any we have ever had 


before us. 
The judgment must be and is affirmed. 


TRUSTEE’S LIABILITY IN RETAINING BANK 
STOCKS AS PART OF TRUST FUND 
CONTRARY TO AGREEMENT 


Jothann v. Irving Trust Company, Supreme Court, New York County, 
March, 1934 


A trust officer of a bank, in negotiating with a woman client for 
the creation of an irrevocable trust, naming the bank as trustee, told 
the client that certain bank stocks, to be delivered to the bank and 
to constitute the trust fund, would be disposed of and the proceeds 
invested in diversified securities, such as real estate mortgages, high 
grade bonds and preferred stocks. The trust agreement subsequently 
signed by the parties contained clauses authorizing the bank to re- 


tain the stocks and relieving it from all liability in, except for willful 
default or neglect in so doing. The client was unaware of the exist- 
ence of these clauses in the agreement at the time of signing it. The 
bank held the stocks for a long time and finally sold them at a con- 
siderable loss. It was held that the clauses limiting the bank’s liabil- 
ity could not be used as a defense by the bank. The court reformed 
the trust agreement by striking out those clauses, leaving the matter 
of the bank’s liability to be determined by the rules of the common 
law applicable to such a case. This did not mean, the court pointed 
out, that the bank was bound, as a matter of law, to sell the stocks 
but that it was required to use reasonable diligence in the matter, 
taking into consideration the condition of the market, the financial 
condition of the banks and other circumstances which would natu- 
rally influence a trustee in reaching a determination as to a proper 
course. 


J. McKim Minton, Jr., of New York, for plaintiff. 


SHIENTAG, J.—The plaintiff, at the time an unmarried woman 
and a stranger in this city (New York), with little business experience, 
called upon a representative of the defendant whose duty it was to 
arrange for the creation of trusts. She had some 2,370 shares of Detroit 
Banker’s stock valued at about $200,000 which she wanted to use as 
the corpus of the trust. 

Before the negotiations leading up to the execution of the trust 
agreement plaintiff had opened a checking account at one of the local 
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branches of the defendant and obtained a loan there. For the purpose 
of having her will drawn she consulted the trust officer with whom later 
she had negotiations for the creation of the trust. This trust officer, a 
Mr. Holden, was not an attorney. He asked her if she knew any 
lawyers in New York. On being informed that she did not the trust 
officer recommended a well known and highly reputable firm of attor- 
neys to whom he transmitted plaintiff’s wishes and instructions and who 
prepared her will for her. She never met these attorneys or any one 
from their office and never communicated with them directly. The will 
itself was executed in the office of the bank. The attorneys who drafted 
the will sent with it a statement of instructions as to how it was to be 
executed, together with an advice to the plaintiff that they would be 
glad to confer with her about it if she so desired. Plaintiff, however, 
did not avail herself of this opportunity. In the preparation and execu- 
tion of the will she relied on Mr. Holden, the defendant’s representa- 
tive, in whom, obviously she had confidence. 

After the will was drawn the plaintiff again turned to Mr. Holden 
for advice in connection with the creation of the trust. She appreciated 
the dangers of speculation in stocks and wanted to create an irrevocable 
trust so that she would strip herself of all power in connection with its 
ministration. Her desire was to protect her prospective husband and 
certain close relatives. The Detroit Banker’s stock, which she wanted 
to use as the basis of the trust, constituted the bulk of her assets. At 
various times she discussed with Mr. Holden the details of the trust 
agreement. She wanted the holdings in the trust diversified. She was 
particularly anxious to avoid investment in bank stocks because she 
feared the possibility of a double liability assessment. The defendant’s 
trust officer represented to her that the stock which she then owned 
was not a suitable investment to be held in a trust; that he did not 
consider that there were any circumstances which would justify a 
woman in retaining her entire investment in bank stocks. Accordingly 
he submitted to her a list of investments of the type which he thought 
could with wisdom be purchased for the purposes of the trust. This 
list did not contain any bank or common stocks, but it did include 
securities which were not legal investments for trust funds. 

Plaintiff was told that if she deposited her Detroit Banker’s stock 
with the defendant it would sell the stock and reinvest the proceeds in 
well diversified securities, including real estate mortgages, high grade 
bonds and preferred stocks, but no investments would be made in bank 
or in common stocks. The details having been agreed upon, the de- 
fendant’s representative undertook to have the trust agreement pre- 
pared. He had this done by the same firm of attorneys that had previ- 
ously drawn the plaintiff’s will. Here again the plaintiff did not meet 
the attorneys and had no personal communication with them. She did 
not obtain any independent advice with respect to the creation of the 
trust. After the agreement had been prepared it was executed in the 
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office of the bank on January 20, 1931. It contained, among others, 
the following provisions: 


*‘Second. The trustee is hereby authorized to hold in its discretion 
as continuing investments all the stocks, bonds and other securities 
described in Schedule A and such as may be added thereto, or to sell 
the same and to invest and reinvest the proceeds thereof in such stocks 
and bonds or other securities as it may deem best, without limitation 
to securities of the kind in which trust funds are permitted by law to 
be invested, and the trustee is relieved from all liability by reason of 
the retention of any securities set forth in Schedule sia or which may be 
hereafter deposited hereunder by the grantor. 

‘“Thirteenth. The trustee shall not be liable for any acts or things 
done, suffered or omitted in the exercise of good faith and without will- 
ful default or neglect.’’ 


The defendant held the Detroit Banker’s stock for a long time, and 
it was finally disposed of at a considerable loss. Plaintiff, after the 
execution of the trust agreement, requested the defendant to withhold 
the sale of the bank stock until after it was ex-dividend on March 20, 
1931. Thereafter she gave no instructions concerning the disposition 
of the securities she had deposited. 

Plaintiff now seeks to have the trust agreement reformed so as to 
incorporate therein the true agreement, which she alleges she under- 
stood had been entered into and which she believed to have been incor- 
porated in the instrument she executed. That the trust agreement was 
signed by the plaintiff in consequence of a genuine mistake on her part 
as to some of its essential terms is clearly established by the evidence. 
The explanation which the trust officer is alleged to have given her con- 
cerning the contents of the instrument was superficial and entirely in- 
adequate. She did know that it was proposed to give the trustee power 
to reinvest in ‘‘non-legal’’ as well as ‘‘legal’’ securities. She had every 
right to assume, however, that the instrument she was signing provided 
for the sale of her bank stock; she had every right to assume that it 
contained no special limitation of liability on the part of the trustee for 
the administration of the trust. 

The instrument she signed was not in accord with the understanding 
she had arrived at with Mr. Holden. She had agreed, and thought the 
instrument she signed so recited, that her bank stock was to be sold and 
the proceeds reinvested in diversified securities of the kind indicated 
by Holden. The trust agreement, instead, permits the trustee in its dis- 
cretion to hold the entire bank stock as a trust investment, and materi- 
ally restricts the liability of the trustee in the event of loss. That was 
not what the plaintiff had bargained for and the defendant knew it. 

The defendant did not sign the agreement as the result of any mis- 
take on its part. The mistake was not mutual. The defendant well 
knew, however, that the agreement embodied in the instrument was not 
that which had been discussed with the plaintiff and which she had 
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every right to assume she was entering into. The defendant in the light 
of all the circumstances should have known that the plaintiff was sign- 
ing in consequence of a mistaken understanding of what the written 
trust agreement actually provided. Such conduct, under the conditions 
here presented, requires the reformation of the contract to express the 
true understanding of the parties. 

To entitle the plaintiff to relief on this branch of the case it is not 
necessary to show that the conduct of the defendant was tainted by any 
evil design or that it involved moral obloquy. This is not a case where 
the parties dealt at arms’ length. We have here a relationship of trust 
and confidence between the parties, a fiduciary relationship which with 
all its consequences was called into being not for the first time upon the 
execution of the agreement, but in the course of the negotiations leading 
to its preparation. In such a case the courts will grant relief where 
there is what has been graphically, if not accurately, termed ‘‘construc- 
tive’ fraud. A court of equity in effect says to a fiduciary: ‘‘It is true 
that you have had no evil intention to do a wrongful act, but the con- 
sequences of your conduct would be so unfair, so unconscionable, that 
we will not permit you to take advantage of the dependence, the weak- 
ness of the one who relied upon you and who trusted you to protect and 
safeguard her interests.’’ 

Relief will be given to the injured person upon proof that advantage 


was taken of the relationship of trust and confidence (Carr v. Nat. 
Bank, 167 N. Y., 375; Fisher v. Bishop, 108 N. Y. 25; Cowee v. Cornell, 
75 N. Y., 91; Belden v. Belden, 1389 App. Div., 437). 


‘*A trustee is held to something stricter than the morals of the mar- 
ket place. Not honesty alone but the punctilio of an honor the most 
sensitive is then the standard of behavior’? (Memhard v. Salmon, 249 
N. Y., 458, 464). 


Constructive fraud or a fraud of which equity takes cognizance does 
not necessarily involve any evil or corrupt intention or imply that the 
transaction was conceived in iniquity. 


‘‘The plaintiff has been made to suffer her loss through misplaced 
confidence in one whom she believed to be devoted to her interests, 
while at the time he was acting for the defendant’s, and the legal theory 
of her right to equitable relief by the way of rescission rests upon the 
basis that Sherman undertook to act as the agent of both parties in a 
matter where their interests were, for obvious reasons, to be regarded 
as conflicting. In such cases equity will, upon the seasonable applica- 
tion of the party, avoid the transaction, and this right is conceded with- 
out reference to any actual fraud’’ (Carr v. Nat. Bank & Loan Co., 167 
N. Y., 375, 379). 


In equity the court looks to the relationship of the parties—the re- 
liance, the dependence of one upon the other. Where a relationship of 
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confidence is shown to exist, where trust is justifiably reposed, equity 
serutinizes the transaction with a jealous eye; it exacts the utmost good 
faith in the dealings between the parties and is ever alert to guard 
against unfair advantage being taken by the one trusted. (Wendt vy. 
Fisher, 215 App. Div. 196; Nekarda v. Presberger, 123 App. Div., 418). 
Of course, parties may contract themselves out of their legal liabilities; 
they may do so when they deal at arms’ length; they may do so when 
they deal on terms of equality; they may even do so when there is a 
fiduciary relationship, but in that event equity proclaims its caveat to 
the one trusted in accents clear and unmistakable that it must be under 
such circumstances as to indicate that ‘‘no deception was practiced, no 
undue influence was used and that ail was fair, open, voluntary and 
well understood’’ (Cowee v. Cornell, 75 N. Y., 91, 100). Notwithstand- 
ing the forms which were followed, it must in all candor be said that 
the plaintiff actually received no independent legal advice in connection 
with the preparation or execution of the trust agreement in controversy. 
She did not have the benefit of independent counsel, devoted solely to 
her interests, in explaining the significance and the legal and practical 
effects of the instrument she signed. She was entitled to actual rather 
than absentee counsel and advice. Holden, an employee of the defend- 
ant, was in effect acting in a dual capacity, attempting to serve two 
principals with conflicting interests. 

The trust agreement will be reformed in the following respects: 

First. There will be stricken therefrom the limitation of liability 
of the trustee for the administration of the trust contained in para- 
graph thirteenth of the agreement. That will leave the common-law 
rule of liability applicable. 

Second. Paragraph second of the agreement will be changed to 
provide that the trustee shall sell the securities deposited under the 
trust and reinvest the proceeds as set forth in said paragraph. As re- 
formed the paragraph will read as follows: ' 


‘The trustee is hereby authorized to sell all the stocks, bonds and 
other securities described in Schedule A and such as may be added 
thereto, and to invest and reinvest the proceeds thereof in such stocks 
and bonds or other securities as it may deem best, without limitation 
to securities of the kind in which trust funds are permitted by law to 
be invested.”’ 


That does not mean that the trustee was bound, as a matter of law, 
to sell the bank stock, in whole or in part, immediately. It does mean 
that the trustee was to use reasonable diligence in disposing of the de- 
posited securities, diligence with respect to the time of sale and the 
quantity of stock to be sold at any one time. Some of the facts which, 
among others, may have to be considered in this connection are the 
condition of the market generally, the character of the stock, the amount 
of stock to be disposed of, the condition of the market in the particular 





fr; 2 rt D®& Rr ]} |CO FF 


n 


{ 


les] 


THE BANKING LAW JOURNAL 347 


stock, how the stock was held generally, the intrinsic worth of the shares 
and the financial condition of the banks involved. 

The plaintiff is entitled to a reformation of the trust agreement and 
to an accounting, in accordance with the foregoing determination and 
judgment is directed accordingly. 

Submit findings of fact, conclusions of law and interlocutory judg- 
ment on notice. 


DEPOSIT BY GUARDIAN 


Shaw, Banking Commissioner, v. Halbert, Court of Civil Appeals of 
Texas, 68 S. W. Rep. (2d) 392 


A deposit of guardianship funds by a guardian does not create 
a trust relationship between the bank and the guardian and, upon 
the failure of the bank, the guardian is entitled to claim only as a 
general creditor. He is not entitled to payment in full as a pre- 
ferred creditor. There is a trust relationship between the guardian 
and the ward, but it does not follow that the relationship between 
the bank and guardian is one of trust. 


Proceedings by E. W. Halbert, Guardian, against James Shaw, 


Banking Commissioner of Texas, and others. From a judgment in 
favor of the former, the latter appeal. 
Judgment modified, and as modified, affirmed. 


CONNER, S. C. J.—E. W. Halbert, as guardian of two minors, re- 
covered judgment for damages in a suit against the Texas & Pacific 
Railway Company for $6,000, which was, under proper order of the dis- 
trict court, paid into the register of the court, and the clerk of said 
court thereafter drew two checks payable to the order of said guardian, 
who acting through, evidently, his attorney in the damage suit, de- 
posited the two checks each in the sum of $3,000 in the Texas State Bank 
of Eastland, with the foilowing indorsement on each, ‘‘Pay for deposit 
only, E. W. Halbert, Guardian, by Frank Sparks.’’ There is no allega- 
tion nor evidence in the record as to other circumstances regarding 
such deposit at the time it was made. While there is no pleading by 
appellant to support any election of remedies by appellee, yet the 
agreed statement of facts shows that the guardian, upon the failure of 
the Texas State Bank, and after the commissioner took charge of its 
assets, filed with the commissioner a general creditor’s claim against the 
defunct bank. There is no allegation of insolvency of the bank at the 
time of making said deposits, but the theory of appellee, as we under- 
stand it, is that the fact that the moneys so deposited being the prop- 
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erty of the wards of the guardian, and the bank knowing of the trust 
relationship existing between the guardian and his wards at the time 
of making said deposit of the two checks, there necessarily arose as a 
matter of law a like relationship between the bank and the wards. 

We cannot agree to this proposition. The general presumption of 
law is that when a person makes a deposit in a bank, the relation be- 
tween the two is that of general creditor and debtor. Kidder v. Hall, 
113 Tex. 49, 251 8. W. 497; Tyler County State Bank v. Rhodes (Tex. 
Civ. App.) 256 S. W. 947; Shaw v. McBride (Tex. Civ. App.) 9 8. W. 
(2d) 410, affirmed (Tex. Com. App.) 27 8. W. (2d) 121. In order to 
establish a trust relationship, it is necessary for the depositor to allege 
and prove the existence of a contract or agreement at the time of the 
deposit that the money was received by the bank, either to be kept by it 
and returned in kind, or that the deposit was made for a specific pur- 
pose assented to by the bank. No particular form of words is necessary 
to create a trust relationship, but it certainly is necessary that this trust 
must be created by reason of the words used or the circumstances sur- 
rounding the deposit. Shaw v. Davidson (Tex. Civ. App.) 19 S. W. 
(2d) 789; First National Bank of Ranger v. Price (Tex. Civ. App.) 262 
S. W. 797. Here we have no pleading or proof of any agreement or 
understanding of any kind at the time of the deposit. On the contrary, 
the fact that the guardian filed a claim against the insolvent bank as a 
general creditor gives some force to'the contention that at the time of 
the deposit no special agreement existed as to the character of the de- 
posit. It is, however, contended that the bank having knowledge of the 
trust relationship existing between the guardian and wards at the time 
of the deposit, it would be presumed that a like relationship would arise 
between the bank and wards upon the making of the deposit by Mr. 
Sparks. There might be some merit to this contention if the guardian 
was without lawful authority to make a general deposit, but it is ex- 
pressly held in the case of Shaw v. Dalston (Tex. Civ. App.) ,18 S. W. 
(2d) 215, 217 (writ refused), that a guardian has authority to make a 
general deposit for at least a temporary period. There is no evidence 
as to the terms or length of time or the circumstances under which the 
deposit in question was made. : 

It is therefore the opinion of this court that the judgment of the 
trial court should be reformed, and, as reformed, affirmed, allowing ap- 
pellee a recovery for the amount of his debt sued for, as a general cred- 
itor, but without interest. A recovery of interest on either the debt or 
judgment is denied under the ruling announced in the following au- 
thorities: Thomas v. Western Car Co., 149 U. S. 95, 13 S. Ct. 824, 37 
L. Ed. 663; White v. Knox, 111 U. 8S. 784, 4 S. Ct. 686, 28 L. Ed. 603; 
American Nat. Bank v. Williams (C. C. A.) 101 F. 943; Gaston & Ayres 
v. J. I. Campbell Co., 104 Tex. 576, 140 S. W. 770, 141 S. W. 515. The 
eost of this appeal is adjudged against appellee, and it is so ordered. 
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FEDERAL LEGISLATION 
AFFECTING BANKS 


A Review of Measures Introduced in Congress or Passed Which 
Have a Bearing on Banking Activities 









CURRENCY 

The Dies Silver Purchase Bill. House Bill 7581, referred to as the 
Silver Purchase Bill, introduced by Mr. Dies, Texas, on February 2, 
was passed by the House on March 19 and sent to the Senate. The fol- 
lowing description of the contents of the bill is taken from the report 
issued thereon by the Committee on Coinage, Weights and Measures: 









‘Section 1 of the bill provides for the establishment of an ‘‘ Agri- 
cultural Surplus Exchange Board’’ which shall consist of the Presi- 
dent, the Secretary of the Treasury, the Secretary of Commerce, and 
the Secretary of the Interior. Under section 2 this Board is authorized 
and directed through commercial attaches, consuls, and other agents 
residing in foreign countries, to sell American agricultural surpluses 
and accept in payment therefor silver coin or bullion at such value 
per ounce not in excess of 25 per cent. of the world market price of 
silver as may be agreed upon by the Board and said foreign buyers. 
Section 3 authorizes the Board to purchase such agricultural surplus 
products as may be necessary to make deliveries, and the Board is 
authorized to employ any governmental agency of the Agriculture 
Department to accomplish this purpose. 

**Section 4 of the bill authorizes and directs the Board to deposit 
the silver bullion or coin received in exchange for the said products 
with the Secretary of the Treasury and the Secretary of the Treasury 
shall immediately cause to be issued against such silver bullion or 
coin silver certificates based upon the value per fine ounce which was 
agreed upon by the Board, subject to the 25-per cent. limitation above 
specified. Section 5 directs the Board to authorize farmers’ co-opera- 
tive market associations to sell American agricultural surplus abroad 
and to accept silver bullion or coin on the same basis, with the same pro- 
visions as to the issuance of silver certificates. (Section 6 limits the 
premium to not more than $400,000,000 a year.) Section 7 authorizes 
and directs the Secretary of the Treasury to accept any deposits of 
silver in the Treasury of the United States which such Secretary is — 
satisfied have been imported into the United States in payment for 
agricultural surplus products sold and delivered at a price not less 
than 10 per cent. above the world market price and not more than 25 
per cent., with the same provisions in reference to the issuance of silver 
certificates as contained in the preceding section. 

‘*Sections 8, 9, and 10 deal with the issuance of silver certificates and 
the denominations in which they shall be issued, and with the storage 
of the silver bullion in blocks or bricks, and section 10 specifically 
provides that the silver certificates shall be legal tender in payment 
of all debts and dues. Section 12 is the redemption feature of the bill 
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and provides for the same method of redemption as is contained in the 
gold devaluation bill recently passed by Congress. The silver certifi- 
cates are redeemable at such times and in such manner as the Secre- 
tary of the Treasury may deem necessary to maintain the equal pur- 
chasing power of every kind of currency of the United States, and when 
redemption is ordered, the certificates shall be redeemed in a quantity 
of silver as will equal in value at the date of presentation the number 
of dollars expressed on the face of the certificate at the market price of 
silver, or in gold, at the option of the Board. Section 13 authorizes 
and directs the Board to make such rules and regulations as may be 
necessary for immediately carrying out the provisions of this bill. 

‘*This bill is designed to accomplish the following purposes: 

‘*(1) Enable us to dispose of our agricultural surplus and increase 
farm prices. 

‘*(2) Inerease the price of silver and thereby open up the markets 
of silver-using countries to American exportable products and goods. 

‘*(3) Put into the hands of the producers an adequate quantity of 
new money which cannot be withdrawn from circulation by the arbitrary 
action of some board or bank. 

‘*(4) Retain the markets of the world for American agricultural 
surplus products and increase employment by making profitable the 
production of exportable crops in the United States.’’ 


Hoarders of Silver. Senate Resolution 211, submitted by Senator 
Robinson, Indiana, on March 20, in view of the fact that pending silver 
legislation, if enacted, will have a strong effect on the market price of 
silver, requests that the Secretary of the Treasury ‘‘furnish to the 
Senate a list of the names of hoarders of silver, if such information is 
available and if the furnishing of such information would not be in- 
compatible with the public interest.’’ 


Extension of Time for Using United States Obligations as Security 
for Federal Reserve Notes. The Fletcher-Steagall bill (S. 2766, H. R. 
7963) extending the period during which direct obligations of the 
United States may be used as collateral security for Federal “Reserve 
notes, referred to in the March issue of the Journal on page 257, was 
approved by the President on March 6. 


Commemorative Fifty Cent Pieces. Senate Bill 2966, introduced 
by Senators Tydings and Goldsborough, Maryland, and passed by the 
Senate on March 20 provides for the coinage by the Director of the Mint 
of ten thousand 50-cent pieces of a special, appropriate design in com- 
memoration of the three hundredth anniversary of the founding of the 
Province of Maryland, such coins to be legal tender in all payments at 
face value. All provisions of existing law relating to subsidiary silver 
coins of the United States and to their coinage, and all penal laws re- 
lating thereto, are made applicable to the coins directed by the bill to 
be coined. 

The coins authorized by the bill are to be issued at par only upon 
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the request of the chairman or secretary of the Maryland Tercentenary 
Commission, and may be disposed of at par or at a premium by the 
Commission, the proceeds derived from such disposition to be used in 
furtherance of the Commission’s projects. 












Commemorative Fifty Cent Pieces. Senate Bill 2901, introduced by 
Senator Carraway, Arkansas, to authorize the coinage of five hundred 
thousand silver fifty cent pieces in commemoration of the one hundredth 
anniversary of the admission of the State of Arkansas into the Union, 
was passed by the Senate on March 20. 












Commemorative Fifty Cent Pieces. House Bill 8833, introduced by 
Mr. Maloney, Connecticut, would provide for the coinage of ten thous- 
and silver 50-cent pieces to commemorate the three hundredth anniver- 
sary of the founding of the Colony of Connecticut, and House Bill 8513, 
introduced by Mr. Edmiston, West Virginia, would provide for the 
coinage of fifty thousand silver 50-cent pieces in commemoration of the 
birthplace and boyhood home of General Thomas J. (Stonewall) Jack- 
son. 










CREDIT BANKS 






Credit Banks for Industry Act. Senate Bill 3101, introduced by 
Senator Fletcher on March 19, provides for the setting up of twelve 
credit banks for the relief of ‘‘medium size men in ‘industry and com- 
merce,’’ a credit bank to be located in each Federal Reserve district, in 
the same city as the Federal Reserve bank. Banks will be organized in 
accordance with, and the conduct of their affairs will be subject to, regu- 
lations prescribed by the Federal Reserve Board. Each bank may estab- 
lish necessary branches and agencies within its Federal Reserve district. 
The boards of directors are to be selected by the common stockholders 
subject to the approval of the Federal Reserve Board. The majority 
of the directors of each bank must be actively engaged in some indus- 
trial pursuit. A director, officer or employee of a Federal Reserve bank 
may serve in the same capacity with a credit bank. The period during 
which the banks shall exist will be determined by the Federal Reserve 
Board and their assets will be liquidated when their operation will no 
longer be in the public interest. 

The Treasury will take over from the Federal Reserve Banks their 
subscriptions for stock in the Federal Deposit Insurance Corporation, 
the aggregate amount of which is approximately $140,000,000, and that 
amount will be paid in by the Federal Reserve Banks as the initial 
capital and surplus of the twelve credit banks, in addition to which the 
credit banks may sell preferred stock. 

The credit banks may also issue debentures, the amount of which 
outstanding at any one time may not exceed five times the aggregate 
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capital and surplus of the credit banks. All of the credit banks will be 
jointly liable for these debentures, which will carry no government 
guarantee. 

Section 3 and 4 of the Act, with respect to loans, discounts, etc., 
provide as follows: 


**See. 3. Each eredit bank shall have power to discount for, or 
purchase from, any bank, trust company, mortgage company, credit 
corporation for industry, or other financing institution operating in its 
district, obligations having maturities not exceeding five years, entered 
into for the purpose of obtaining working capital for any established 
industrial or commercial business; to make loans or advances direct to 
any such institution on the security of such obligations; and to make 
commitments with regard to such discount or purchase of obligations or 
with respect to such loans or advances on the security thereof, including 
commitments made in advance of the actual undertaking of such obliga- 
tions. Each such financing institution shall obligate itself to the satis- 
faction of the credit bank for at least 20 per centum of any loss which 
may be sustained by the credit bank upon any of the obligations ac- 
quired from such financing institution, the existence and amount of any 
such loss to be determined in accordance with regulations of the Federal 
Reserve Board. ' 

**See. 4. In exceptional circumstances, when it appears to the satis- 
faction of a credit bank that an established industrial or commercial 
business located in its district is unable to obtain requisite financial as- 
sistance on a reasonable basis from the usual sources, the credit bank 
may make advances to, or purchase obligations of, such business, or 
may make commitments with respect thereto, for the purpose of provid- 
ing it with working capital. No obligation shall be acquired or com- 
mitment made hereunder with a maturity exceeding five years. Any 
credit bank, subject to regulations prescribed by the Federal Reserve 
Board, may assist in developing and effectuating plans for the reorgan- 
ization or refinancing of any such business and in connection therewith 
may act under proper appointment as receiver therefor or in any capac- 
ity similar thereto, when it appears that the services of the credit bank 
would be helpful in order to place the operation of such business on a 
sound and economical basis.’’ 


BANKS 


Purchase of Assets of Closed Banks by the Reconstruction Finance 
Corporation. The McLeod Bill (House Bill 8479), introduced in the 
House on March 5 and referred to the Committee on Banking and Cur- 
reney, provides that the Reconstruction Finance Corporation be author- 
ized and directed to purchase all of the remaining assets of closed banks 
which at the date of closing were members of the Federal Reserve Sys- 
tem. Upon the purchase of such assets, the Reconstruction Finance 
Corporation is required immediately to make available to the receivers 
or conservators of such closed banks funds sufficient to pay in full the 
deposit liabilities of the closed banks. The receivers or conservators 
are required immediately, upon the receipt of such funds, to pay the 
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deposit liabilities of their banks, but it is provided that, in the case of 
a bank in the hands of a conservator, the funds may, if the majority of 
the depositors so desire, be used for the purpose of enabling the bank 
to reopen. 

The Reconstruction Finance Corporation is allowed ten years in 
which to liquidate the assets (except unsecured notes) which it may re- 
ceive pursuant to this bill. It is further provided that no stockholder 
in any bank affected by this bill shall be relieved of any assessment or 
other liability to which he is subject under the existing laws. The bill 
also provides that, regardless of any previous contract, the rate of inter- 
est to be paid to the Reconstruction Finance Corporation by debtors of 
the banks whose assets are taken over, shall be reduced to four per cent. 
and that any statute of limitations, applicable to any transaction cov- 
ered by the bill, shall be waived. 

A similar bill was introduced in the Senate by Senator Thomas, 
Oklahoma, on March 5 and referred to the Committee on Banking and 
Currency. 

The following bills are of the same general character: 

House Bill 7908, introduced in the House by Senator McLeod, Michi- 
gan, on February 12 and referred to the Committee on Banking and 
Currency. This bill, however, is limited to national banks and does not 
include State bank members of the Federal Reserve System ; 

House Bill 8343, introduced by Mr. Scrugham, Nevada, on Febru- 
- ary 28 and referred to the Committee on Banking and Currency. This 
bill limits the amount of deposits to be paid to fifty per cent. The rate 
of interest to be collected from debtors is made five per cent. ; 

Senate Bill 2968, introduced by Senator Pittman, Nevada, on March 
6 and referred to the Committee on Banking and Currency. This bill 
applies to any bank to which, as a going concern, the Reconstruction 
Finance Corporation had made loans in excess of twenty per cent. of 
the total deposits. In this bill the amount to be paid to the depositors 
is limited to fifty per cent. and the rate of interest to be collected from 
debtors is five per cent. ; 

House Bill 8543, introduced by Mr. Young, Ohio, on March 8 and 
referred to the Committee on Banking and Currency, is similar to the 
McLeod bill but contains a further provision permitting the Reconstruc- 
tion Finance ‘Corporation to recognize the assignee of any depositor as 
a depositor. 

The McLeod bill, according to a statement in the press, will release 
more than a billion dollars from banks now closed and will benefit more 
than ten million people. 


State Taxation of National Banks and State Members of the Federal 
Reserve System. Senate Bill 2788, introduced by Senator Fletcher on 
February 6, which would amend the Federal statutes with reference to 
State taxation of national bank shares and State taxation of State bank 
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members of the Federal Reserve System, is referred to in the March 
issue of the Journal on page 258. This bill was reported without 
amendment on March 12. 

The report of the Committee on Banking and Currency on this bill 
reads as follows: 


‘“‘The Committee on Banking and Currency, to whom was referred 
S. 2788, to amend section 5219 of the United States Revised Statutes, 
as amended, relating to the State taxation of national banking associa- 
tions, having considered the same, report thereon and recommend that 
S. 2788 do pass. The purpose of this bill is to simplify the limitation 
placed by Congress upon the power of a State legislature to tax the 
shares in national banking associations; and also to go as far as Con- 
gress may properly go in attempting to secure equality of tax treatment 
of all banks in the Federal Reserve System. The way in which the 
present limitation which the bill now reported is intended to supersede 
is found in subdivision (b) paragraph 1 of section 5219. 

‘Of the four alternative methods now provided in section 5219 for 
the State taxation of national banks, the one which provides for a tax 
on the shares at no greater rate than that imposed upon ‘‘other moneyed 
capital in the hands of individual citizens coming into competition with 
the business of national banks,’’ has continuously proved troublesome 
and productive of a mass of litigation. It is recommended that this 
provision be changed so as to provide that ‘‘in the case of a tax on said 
shares, no tax burden shall be imposed in any taxing district upon said 
shares greater than the average burden imposed in that district on other 
taxable intangible personal property therein.’’ Outside of the impor- 
tant financial centers, competitive moneyed capital is difficult of ascer- 
tainment by assessing officers and of legal proof by banks whose shares 
are excessively taxed or otherwise discriminated against. The assess- 
ment of bank shares is always thoroughly efficient but the assessment 
of competing moneyed capital of individuals, for obvious reasons, is 
not. It is now well known that capital of corporations is employed in 
large amounts in the same class of loans and investments which the 
banks hold. Yet, under court decisions, the moneyed capital of corpora- 
tions is not within the present comparative test. Only when the main 
business of such corporations is in direct competition with banks are 
their shares considered to be moneyed capital. Moneyed capital in the 
hands of individuals in competition with banks varies widely in char- 
acter and amount in different localities and with the intricacies of 
present-day finances has become a very uncertain and, in many cases, 
impracticable comparative for the limitation of the taxation of bank 
shares. 

‘‘Bank shares are essentially intangible personal property and there 
is no reason why investment in such shares should be subjected to any 
heavier tax burden than investment in other intangible personal prop- 
erty; particularly as the public interest now requires renewed invest- 
ment in banks. Indeed, sound tax elassification requires the group- 
ing of bank shares with other taxable intangible personal property to 
insure the imposition of fair and nondiscriminatory taxation. This is 
accomplished by limiting their taxation to that of the average burden 
borne by the rest of the class. 

‘‘Tf the banks themselves were classified alone for taxation without 
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limitation and regardless of the taxation of any other large class or 
widely held property, then whenever a State would undertake to re- 
plenish its revenues from that source it would readily follow that both 
National and State banks might be called upon to sustain a far greater 
part of the cost of government than their fair share. Hence any limita- 
tion on the State taxing power with respect to national banks that would 
authorize the classification of banks, National and State, by themselves 
alone, would prove wholly illusory in practice. 

‘*Section 2 of the bill adds a new clause numbered 5, in section 5219, 
making as a further condition upon the exercise of the permission for 
State taxation of national banking associations, under the various al- 
ternative methods, that State banking institutions which are members 
of the Federal Reserve System shall not be taxed at a greater rate than 
national banking associations may be taxed pursuant to such alternative 
methods. The theory of this proposal is the constitutional power of 
Congress to impose any conditions it deems proper in connection with 
the permission to the States to tax a Federal instrumentality. It is a 
wholly reasonable condition for the protection of the Federal Reserve 
System and its development that when States desire to place upon State 
member banks a heavier burden of taxation than Congress permits in 
the case of national banks, such States should not have the benefit of 
the grant with respect to the taxation of national banks. 

‘*S. 2788 is the result of more than 10 years of study by the special 
committee on section 5219 of the American Bankers Association, which 
association is the representative body of all the banks, both national and 
State, throughout the country. The American Bankers Association is 
sponsoring this legislation as the sound solution of the troublesome 
problem of bank-share taxation which has been before Congress con- 
tinuously during the past decade.’’ 


Senate Bill 3009, introduced on March 9 by Senator Shipstead, 
would amend section 5219 of the U. S. Revised Statutes (12 U. S. Code 
§ 548) to read as follows: 


‘“‘The legislature of each State may determine and direct the manner 
and place of taxing national banking associations located within its 
limits, provided such taxation shall not be at a greater rate than is im- 
posed upon the shares, business income, and/or property of State banks. 

‘In case of a tax on shares, the shares of any national banking asso- 
ciation owned by nonresidents of any State shall be taxed by the dis- 
trict or by the State where the association is located and not elsewhere ; 
and such association shall make return of such shares and pay the tax 
thereon as agent of such nonresident shareholders.”’ 


Direct Loans by Federal Reserve Banks. Section 13 of the Federal 
Reserve Act (12 U. S. Code § 343) provides that the Federal Reserve 
Board, in unusual and exigent circumstances, may authorize any Fed- 
eral Reserve bank to discount for any individual, partnership, or cor- 
poration, paper which would be eligible for discount for member banks, 
when such paper is ‘‘indorsed and otherwise secured to the satisfaction 
of the Federal reserve bank.”’ 

Senate Bill 2850, introduced by Senator Fletcher, would alter the 
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words quoted above to read as follows: ‘‘indorsed and/or otherwise 
secured to the satisfaction of the Federal reserve bank.’’ 


Affiliation with Securities Company. Section 20 of the Banking Act 
of 1933 (12 U. 8. Code § 377) provides that no member of the Federal 
Reserve System shall be affiliated with a corporation or similar organ- 
ization, engaged principally in the business of dealing in securities, 
after one year from the date of the enactment of the Act (June 16, 
1933). 

Senate Bill 3134, introduced by Senator Walsh, Massachusetts, on 
March 22, would amend section 20 by adding the following proviso: 

‘*Provided, That in any case in which it shall appear to the satis- 
faction of the Seeretary of the Treasury that, having proceeded dili- 
gently, a member bank has been unable to consummate plans in process 
for the divestment of such affiliation within the year, a further period of 
not exceeding one year from June 16, 1934, shall be allowed to enable 
such divestment to be completed.’’ 


Unclaimed Deposits in National Banks. Senate Bill 2359, intro- 
duced by Senator Wheeler on February 6, provides for the escheat to 
the government of all deposits in national banks remaining unclaimed 
for twenty years, and is referred to in the March issue of the Journal. 

This bill was passed by the Senate on February 28. Upon a motion 
entered by Senator Reed, Pennsylvania, to reconsider the vote by which 
the bill was passed in the Senate, the House was requested to return 
the bill to the Senate. The bill was returned on March 7 and ordered to 
be placed on the calendar. 


Advances to Member Banks. Section 10 (b) of the Federal Reserve 
Act, 12 U. S. Code, § 347b (added by the Act of February 27, 1932), 
provides for advances to be made by Federal Reserve banks in excep- 
tional and exigent circumstances to member banks of the Federal Re- 
serve System when such banks have no further assets eligible for re- 
‘discount at the Federal Reserve bank. The last sentence provides that 
no advances shall be made under this section after March 3, 1934, or 
after the expiration of such additional period, not exceeding one year, 
as the President may prescribe. 

Senate Bill 2955, introduced by Senator McAdoo on March 6, would 
strike out the sentence referred to above, thus removing the time limita- 
tion on advances to member banks on their ‘‘time or demand notes 
secured to the satisfaction of such Federal Reserve bank.”’ 


Loans on Real Estate. Section 24 of the Federal Reserve Act, as 
amended (12 U. 8. Code § 371), permits a national bank to make loans 
secured by a first mortgage on real estate, including improved farm 
land situated within its Federal Reserve district or within 100 miles of 





THE BANKING LAW JOURNAL 357 


its place of business. The loan must not exceed 50 per cent. of the value 
of the real estate. Under the present law, no such loan may be made 
for a period longer than five years. 

Senate Bill 2955, introduced by Senator McAdoo on March 6, would 
amend the law by providing that a loan for a period of not more than 
ten years may be made if it is to be amortized during such period by 
monthly or quarterly payments of principal and interest. 


Power to Hold Real Property. Section 5137 of the U. S. Revised 
Statutes (12 U. S. Code § 29) provides that no national bank may hold 
the possession of any real estate under mortgage or the title and posses- 
sion of any real estate purchased to secure any debts due to it for a 
longer period than five years. Senate Bill 2955, introduced by Senator 
McAdoo on March 6, would amend this law by adding the following 
proviso: 


‘‘except that the Comptroller of the Currency may extend for not 
exceeding two years the period during which any such association may 
hold the title and possession of any real estate purchased to secure any 
debts due to it.”’ 


Deduction of Bad Debts. Section 5204 of the U. 8. Revised Statutes 
(12 U. 8. Code § 56) provides that no national bank shall pay dividends 
in an amount greater than its net profits on hand after deducting losses 
and bad debts. This section provides that all debts on which interest is 
past due and unpaid for a period of six months, unless the same are 
secured and in process of collection, shall be considered bad debts. 

Senate Bill 2955, introduced by Senator McAdoo on March 6, would 
amend the rule as to bad debts to read as follows: 


‘*Until July 2, 1936, all debts due to any association on which inter- 
est is past due and unpaid for a period of eighteen months, and on and 
after such date all such debts on which interest is past due and unpaid 
for a period of six months, unless the same are well secured and in 
process of collection, shall be considered bad debts within the meaning 
of this section.’’ 


Liability of National Bank Stockholders. Section 22 of the Banking 
Act of 1933 (12 U. S. Code § 64) provides that the double liability im- 
posed by law on the stockholders of national banks, shall not apply with 
respect to stock issued after June 16, 1933. 

Senate Bill 2955, introduced by Senator McAdoo on March 6, would 
amend the law by adding the following provision: 


‘‘nor shall such additional liability apply after July 1, 1935, with 
respect to any shares in any such association regardless of the dates on 
which such shares were issued.’’ 


The effect of this amendment, if passed, would be that no stock- 
holder in a national bank would be subject to the double statutory pen- 
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alty after July 1, 1935, irrespective of when shares held by him were 
issued. 


Reports by State Member Banks. Senate Bill 2870, requiring cer- 
tain reports from State bank members of the Federal Reserve System, 
was referred to in the March issue of the Journal on page 260. This bill 
was passed by the Senate on March 29. 


Branches. Senate Bill 2992, introduced by Senator Dill, Washing- 
ton, on March 8, aims to amend section 23 of the Banking Act of 1933, 
12 U. 8. Code, § 36 (c), with reference to the establishment of branches 
by national banks. 

Section 23 of the Banking Act of 1933 provides that a national bank 
may, with the approval of the Comptroller of the Currency, establish 
branches in the city, town or village where it is located if the same is 
‘‘expressly authorized to State banks by the law of the State in ques- 
tion’’; it may establish branches elsewhere in the State if the same is 
expressly authorized to State banks by statute law in ‘‘language specifi- 
eally granting such authority affirmatively and not merely by implica- 
tion or recognition’’; the capital of a national bank establishing a 
branch outside of the city, town or village in which it is located must 
be at least $500,000; in States of less than 1,000,000 population, having 
no city of more than 100,000, the capital must be at least $250,000; in 
States of less than 500,000 population, with no city of more than 50,000, 
the capital must be at least $100,000. 

Senate Bill 2992 would make it possible for a national bank to estab- 
lish branches in any place within the county in which it is located if 
such branches may be established by State banks under the law of the 
State in question. This bill further provides that a national bank may 
establish branches with a minimum capital of $200,000 in the county in 
which it is located, provided the State law permits and the county has 
no city with a population exceeding 100,000. 


Rights of Parties on Failure of Collecting Bank. House Bill 8475. 
introduced by Mr. Buck, California, on March 5, provides that trans- 
ferors for collection of negotiable instruments shall be preferred credi- 
tors of national banks in certain cases where the bank fails. 

The bill reads as follows: 


‘‘That upon appointment of a receiver of any national bank, the 
transferor of a negotiable instrument transferred to such bank for ecol- 
lection shall be a preferred claimant in the amount of the liability of 
such bank, if such negotiable instrument (1) is forwarded to such bank 
by any other bank, firm, or individual for collection and remittance, 
and payment therefor in money or its equivalent in value has not been 
made; (2) such negotiable instrument has been transferred to such bank 
after the enactment of this Act; and (3) has been collected either in 
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whole or in part by such bank. The provisions of this Act shall not 
apply to any case where the transferor is a voluntary depositor in the 
bank and the proceeds of the collection have been upon request of in- 
dorser credited by the bank to his account.’ 


A similar bill (House Bill 8733) was introduced by Mr. Eagle, 
Texas, on March 20. 

There is much confliction of opinion among the decisions of the 
different courts, State and Federal, as to the rights of the owner or 
holder of a negotiable instrument where a bank fails while acting as a 
collecting agent. 

Section 13 of the Bank Collection Code, which has now been adopted 
in several states, contains provisions intended to settle and clarify the 
law on this question in the states in which the law has been adopted. 

House Bill 8475, quoted above, apparently aims to settle the ques- 
tion so far as national banks are concerned. 


Offenses Against Banks. Senate Bill 2841, introduced by Senator 
Ashhurst on February 21, provides penalties for the offense of robbing 
or attempting to rob any national bank or any State member bank of 
the Federal Reserve System. The bill provides that one who, in commit- 
ting such an offense, kills any person or forces any person to accom- 
pany him without the consent of such person, shall be punished by im- 


prisonment of not less than ten years or by death. 
The report submitted by the Committee on the Judiciary reads in 
part as follows: 


‘The purpose and need of this legislation are set out in the follow- 
ing memorandum from the Department of Justice: 

‘‘ «This bill is directed at one of the most serious forms of crime 
committed by gangsters who operate habitually from one State to an- 
other in robbing banks. Particularly in the northwestern and south- 
western parts of our country, complaints have been received that these 
criminals have been very difficult to apprehend by the State authorities, 
and Federal relief has been requested. There would seem to be no 
logical reason why the Federal Government should not protect the in- 
situtions in which it is interested from robbery by force and violence 
equally as well as from defaleation, embezzlement, and willful misap- 
plication of funds. The bill provides punishment for those who rob, 
burglarize, or steal from such institutions, or attempt so to do. A heavy 
penalty is imposed on anyone who commits a homicide or kidnaping 
in the course of such unlawful act. The bill as enacted is similar to 
H. R. 6683, introduced in the House of Representatives, January 10, 
1934, by Mr. McFarlane. It is thought to be somewhat more condensed 
in form. I favor the enactment of this legislation.’ ’’ 


SECURITIES ACT OF 1933 


Amendments. Senate Bill 3125, introduced by Senator Thomas, 
Oklahoma, on March 21, would amend the Securities Act of 1933 by 
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repealing sections 11 to 16, inclusive, of the Act. Section 11 specifies 
the persons responsible for the contents of registration statements. 
Section 12 specifies the civil liabilities arising in connection with pro- 
spectuses and communications. Section 13 sets forth the period of time 
within which actions must be brought under the Act. Section 14 makes 
stipulations contrary to the Act void. Section 15 imposes a liability on 
persons controlling other persons. Section 16 provides that the remedies 
provided by the Act shall be in addition to all other rights and remedies. 
The bill then provides for two new sections to be numbered 11 and 12 
and to read as follows: 


‘See. 11. To facilitate the operation of the provisions of this Act 
and to the end that the issuance of securities may not be made unduly 
costly, the Commission is hereby authorized and empowered in its dis- 
cretion to waive and dispense with the filing with it by any applicant 
for the issuance of securities any papers, documents, data, and/or in- 
formation which in its judgment may be unnecessary in compliance with 
the purpose and spirit of this Act, except that this section shall not 
apply to the registration statement provided for in section 6 or the 
prospectus hereinbefore provided for. 

‘*Sec. 12. Except as provided in section 20 the common law shall 
apply to any violation of the provisions of this Act.’’ 


Section 17 of such Act is to be renumbered as section 13, and is 
amended by striking out, where they appear in subsection (a) (2), the 
following words: ‘‘or any omission to state a material fact necessary in 
order to make the statements made, in the light of the circumstances 
under which they were made, not misleading’’; and such section is 
further amended by striking out subsection (b) and by relettering sub- 
section (¢) as subsection (b). 

The bill then provides that sections 18 to 23, inclusive, shall be re- 
numbered 14 to 19, inclusive. 





